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Terms of reference 

(1) That this House note that in its report entitled 'Making of delegated legislation in New 
South Wales', dated October 2020, the Regulation Committee recommended in 
Recommendation 2 that the Attorney General consider referring to the NSW Law Reform 
Commission the following terms of reference: 

'1.   Pursuant to section 10 of the Law Reform Commission Act 1967, the NSW Law 
Reform Commission is to review and report on: 

(a) the extent and use of delegated legislative powers in New South Wales 

(b) powers and safeguards relating to delegated legislation in other jurisdictions 

(c) suggestions for improvements in the use of delegated legislative powers to 
prevent executive overreach. 

2. In particular, the Commission is to consider: 

(a) the merits of extending statutory provisions regarding disallowance and 
committee scrutiny to all instruments of a legislative character including quasi 
legislation 

(b) the adequacy of current requirements for consultation in the development of 
delegated legislation 

(c) the need to ensure that all forms of delegated legislation can be easily accessed 
by the public as soon as they commence 

(d) the need for additional safeguards in relation to the use of Henry VIII 
provisions, shell legislation and quasi legislation 

(e) the merits of consolidating into a single statute the Subordinate Legislation 
Act 1989, the Legislation Review Act 1987 and the relevant provisions of the 
Interpretation Act 1987 

(f) the merits of adopting a comprehensive statutory framework for primary and 
secondary legislation similar to the Legislative Standards Act 1992 (Qld) 

(g) the merits of extending the time limits for the disallowance of delegated legislation 

(h) the merits of extending the 4-month time limit on remaking a disallowed 
statutory rule 

(i) any other matters the Commission considers relevant.' 

(2) That this House notes the government's response to the Regulation Committee's report, 
dated 19 April 2021, in which Recommendation 2 was not supported. 

(3) That, in the absence of a referral by the Attorney General to the NSW Law Reform 
Commission, this House: 

(a)  refer the Regulation Committee's report and evidence back to the committee for 
further inquiry and report into options for reform of the management of delegated 
legislation in New South Wales, and 

(b)  authorise the committee to engage an external legal adviser to assist the committee 
in its inquiry into options for reform of the management of delegated legislation in 
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New South Wales. 

(4) That the committee commence its inquiry in February 2022 and report by the last sitting 
day in September 2022.1 

 
The terms of reference for the inquiry were referred to the committee by the Legislative Council on 24 
November 2021.2 

 
1  The original reporting date was the first sitting day in August 2022 (Minutes, NSW Legislative Council, 

24 November 2021, pp 2847-2848). On Wednesday 8 June 2022, the reporting date was extended 
to the last sitting day in September 2022 (Minutes, NSW Legislative Council, 8 June 2022, p 3419).  

2    Minutes, NSW Legislative Council, 24 November 2021, pp 2847-2848. 
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Chair’s foreword 

Under our system of government the Parliament is the ultimate law-making authority. In practice the 
Parliament may delegate some of its law-making powers to the Executive to address the pragmatic reality 
of governing a diverse, complex and rapidly-changing society. However, the Parliament retains 
responsibility for the laws that are made under its delegation and for ensuring that those laws are subject 
to appropriate supervision and restraint. 
 
In its report on the making of delegated legislation in 2020 this committee raised concerns about 
weaknesses in the existing mechanisms for the control and scrutiny of delegated legislation and 
recommended that an inquiry be referred to the New South Wales Law Reform Commission to determine 
the desirability of specific reforms. However, in its response to the committee’s report the Government 
did not support a referral to the Law Reform Commission to address the committee’s concerns. Faced 
with this response, in November 2021 the Legislative Council referred the question of options for the 
reform of the management of delegated legislation back to the committee for inquiry and report, this 
time with an authorisation for the committee to engage an external legal adviser to assist it in the conduct 
of the inquiry. 
 
In line with the new terms of reference, in February 2022 the committee commissioned a leading expert 
in constitutional law, Professor Gabrielle Appleby of the University of New South Wales, to prepare a 
Discussion Paper examining how the laws and procedures governing delegated legislation in New South 
Wales compare with those in other jurisdictions and identifying a 'best practice' model. The resulting 
Discussion Paper, which was published by the committee in June 2022, included a comprehensive 
analysis of regulatory and scrutiny frameworks for the management of delegated legislation and a set of 
design principles to guide the process of reform. Drawing on this material the Discussion Paper proposed 
a series of best practice reforms to 11 different aspects of the framework for the management of delegated 
legislation in New South Wales.  
 
This report summarises the matters canvassed in the Discussion Paper, including Professor Appleby’s 
proposals for reform, and sets out the committee’s own views and recommendations. Specifically, in 
chapter 3 of the report the committee considers reform proposals in five key areas which constitute the 
core pillars of a revised best practice framework. These proposals concern: 

• statutory consolidation 
• definitional clarify and robustness 
• increasing public accessibility 
• extending the role of the Regulation Committee 
• increased guidance to Government. 

In chapter 4 the committee considers reform proposals relating to:  

• greater transparency for rights scrutiny 
• increased oversight of consultation 
• further restricting the ability to remake disallowed instruments 
• delayed commencement times 
• extending scrutiny and disallowance 
• stricter regulation, transparency and oversight of incorporation of quasi-legislation. 
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While the committee has not adopted all of the proposals contained in the Discussion Paper, it has drawn 
on many of these proposals in formulating the 14 recommendations that are set out in this report. 
Collectively, these recommendations are intended to enhance the management of executive-made laws 
by striking a more appropriate balance between the justifications behind delegations of legislative power 
and the constitutional imperatives of democratic law-making. 
 
On behalf of the committee, I express my sincere appreciation for Professor Appleby’s work in preparing 
the Discussion Paper, which combines academic rigour with a practical understanding of the challenges 
of navigating the process of reforming this complex area of law and procedure. I also extend my thanks 
to the members of the committee, and to the secretariat for their support.  
 
The practices and procedures by which legislation is made can be seen as obscure and remote from 
everyday life. In reality, these practices and procedures embody constitutional principles which lie at the 
heart of the democratic system and touch every citizen of the state. This report continues the 
conversation begun in the committee’s 2020 report about how best to ensure that the Parliament retains 
effective oversight and control of the laws made by the Executive, without impeding the legitimate use 
of delegated legislative power to support effective government. The report’s ultimate aim is to inform a 
continuing discussion about this issue. 
 
 
 
 
Hon Mick Veitch MLC 
Committee Chair 
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Recommendations 

Recommendation 1 11 
That the provisions of the Interpretation Act 1987, Subordinate Legislation 1989 and Legislation Review 
Act 1987 be consolidated into a single Legislation Act which includes all provisions relating to the 
making, consultation, notice, tabling, publication, disallowance, remaking, sunsetting and scrutiny 
of primary and delegated legislation. 

Recommendation 2 15 
That the new Legislation Act apply to all instruments of a legislative character. 

Recommendation 3 15 
That, if a new Legislation Act is not enacted, the Interpretation Act 1987, Subordinate Legislation 1989 
and Legislation Review Act 1987 be amended so that they apply to all instruments of a legislative 
character. 

Recommendation 4 16 
That appropriate exemptions from the definition and framework applying to instruments of a  
legislative character be made in primary legislation, and be guided by the following criteria: 

• exemptions should not be granted where instruments adversely affect rights, liberties, 
duties and obligations 

• exemptions should not be granted unless there is an alternative form of 
accountability 

• exemptions should not, except in exceptional circumstances, be granted for 
instruments made under ‘Henry VIII provisions’. 

Recommendation 5 18 
That the NSW legislation website: 

• publish all legislative instruments as soon as they are made 
• clearly indicate where those instruments are exempted from any part of the 

regulatory and scrutiny framework. 

Recommendation 6 18 
That the statutory obligation to table notice of the making of a statutory rule be made enforceable 
by providing that any rule that is not duly notified to the Houses is invalid. 

Recommendation 7 23 
That the Legislative Council amend the resolution establishing the Regulation Committee to 
expand the committee’s functions to include inquiring into and reporting on instruments of a 
legislative nature that are subject to disallowance against the scrutiny principles set out in section 
9(1)(b) of the Legislation Review Act 1987. 

Recommendation 8 23 
That the Regulation Committee’s secretariat be increased to support the additional work that will 
be required as a result of the committee’s technical scrutiny function. 



 
REGULATION COMMITTEE 

 
 

 Report 9 - September 2022 xi 
 

Recommendation 9 23 
That a dedicated legal adviser be appointed to support the Regulation Committee in the 
performance of its technical scrutiny function. 

Recommendation 10 25 
That the Parliamentary Counsel's Office publish a guide to the preparation of primary and 
delegated legislation. 

Recommendation 11 31 
That the Regulation Committee provide guidance to Government agencies on the committee’s 
expectations in relation to: 

• the consultation requirements 
• reporting to the committee on the adequacy of consultation. 

Recommendation 12 40 
That incorporation of non-legislative documents into legislative instruments only be permitted 
where the individual primary legislation delegating authority expressly provides for this. 

Recommendation 13 40 
That non-legislative documents that are incorporated into legislative instruments be deemed to 
themselves be legislative instruments, and subject to the consultation, publicity, scrutiny and 
disallowance framework. 

Recommendation 14 40 
That: 

• the statutory presumption that a reference to an incorporated document is a 
reference to a document at the date on which the provision containing the reference 
took effect be retained 

• where a non-legislative document is incorporated into a legislative instrument as in 
force from time to time, any change to that document be treated as a change to the 
legislative instrument, and subject to the same regulatory and scrutiny framework. 
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Conduct of inquiry 

The terms of reference for the inquiry were referred to the committee by the Legislative Council on 24 
November 2021. 

In accordance with the terms of reference, the committee engaged Professor Gabrielle Appleby, UNSW 
Law & Justice, as an external legal advisor to prepare a Discussion Paper for the inquiry.   

Inquiry related documents are available on the committee’s website, including a full copy of the 
Discussion Paper.  
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Chapter 1 Introduction 
This chapter briefly sets out the origin of and process for this inquiry, and provides a synopsis of the 
Discussion Paper prepared by the committee's external legal adviser. 

Origin of the inquiry 

1.1 This inquiry has its origin in matters that remained unresolved following the committee’s inquiry 
into the making of delegated legislation in 2019-2020. That inquiry highlighted the need for 
improvements to the processes and safeguards for delegated legislation in New South Wales to 
strengthen democratic oversight and accountability in the Executive’s use of legislative power. 
In its report on that inquiry the committee concluded that: 

The current statutory mechanisms for the control and scrutiny of delegated legislation 
in New South Wales are in need for reform to better protect democratic oversight and 
parliamentary sovereignty.3  

1.2 While accepting that there is a need for change, the committee noted that the laws and 
procedures governing delegated legislation are complex and that there are various possible 
approaches to reform. In light of this the committee recommended that an inquiry be referred 
to the New South Wales Law Reform Commission to determine the desirability of specific 
reforms. The committee also recommended various direct reforms to the system for managing 
delegated legislation to enhance public accessibility and improve parliamentary oversight.  

1.3 In April 2021 the Government responded to the committee’s report, supporting or supporting 
in principle a number of the committee’s recommendations. However, the Government did not 
support the report’s key recommendation for the referral of an inquiry to the Law Reform 
Commission.4  

1.4 In November 2021, in the absence of a reference to the Law Reform Commission, the 
Legislative Council referred the committee’s 2020 report and evidence back to the committee 
for further inquiry and report. The terms of reference for this inquiry, in contrast to the earlier 
inquiry, authorised the committee to engage an external legal adviser to assist it.  

The inquiry process 

1.5 On 24 February 2022 the committee resolved to engage an external legal adviser to prepare a 
Discussion Paper in relation to the inquiry. The committee determined that the Discussion 
Paper should address the following questions: 

(a)  How do NSW's framework and safeguards relating to delegated legislation 
compare with those of other Australian and relevant international jurisdictions? 

 
3  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 24. 
4  NSW Government, Inquiry into the making of delegated legislation in NSW – Government response, 10 April 

2021. 
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(b)  What are the options for reform of the management of delegated legislation in 
NSW, including identifying a 'best practice' model (noting the considerations 
identified in the committee's earlier Recommendation 2)?  

(c) What are the mechanisms by which these reforms could be implemented, 
including the priority and timing of relevant reforms? 

1.6 The committee engaged Professor Gabrielle Appleby, UNSW Law & Justice, as its external legal 
advisor for the purpose of preparing the Discussion Paper.  

1.7 On 2 June 2022 Professor Appleby conducted a private roundtable with the committee in which 
she presented the Discussion Paper to the committee. Following the roundtable the committee 
published the Discussion Paper on its inquiry webpage. 

1.8 On 6 June 2022 the committee wrote to the Premier and the Attorney General seeking a 
submission to the inquiry from the NSW Government. However, given the detailed submissions 
received as part of the 2020 inquiry, including regarding options for reform of delegated 
legislation, the committee did not make a wider call for submissions as part of this inquiry. The 
NSW Government subsequently confirmed it would not be making a submission to the inquiry.  

Synopsis of the Discussion Paper 

1.9 The Discussion Paper prepared by Professor Appleby combines an overview of the regulatory 
and scrutiny framework for the management of delegated legislation in New South Wales and 
of the context in which such legislation is managed, with a comparative review of similar 
frameworks in other jurisdictions. From this material it offers a set of design principles to guide 
the development of reforms for New South Wales and identifies a set of best practice reforms. 
The Paper is structured as follows: 

Part I  Introduction 

Part II The evolution of the New South Wales framework and recent inquiries 

Part III Developing a best practice framework 

Design principles  

A set of best practice reforms 

1.10 The comparative review which informs the best practice reforms set out in Part III is provided 
in two appendices to the Discussion Paper: 

• Appendix 2 contains an analysis of key features of the regulatory and scrutiny frameworks 
for the management of delegated legislation in other Australian jurisdictions, the United 
Kingdom, Canada and New Zealand  

• Appendix 3 contains a general summary, in table form, of the regulatory and scrutiny 
frameworks for the management of delegated legislation in Australian jurisdictions 
(including New South Wales), the United Kingdom, Canada and New Zealand.  
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1.11 In support of the approach adopted in the comparative review, the Discussion Paper advises 
that Australian jurisdictions have been considered ‘world leaders’ in relation to their frameworks 
for the management of delegated legislation. While there are many shared characteristics across 
these jurisdictions there is also a diversity of experience and a level of innovation and 
experimentation from which New South Wales can benefit. The regulation of delegated 
legislation has also emerged as an important governance issue in other Westminster 
parliamentary systems, particularly in the United Kingdom, Canada and New Zealand.5 

1.12 Appendix 1 to this report reproduces the Discussion Paper, with the exception of Appendix 3 
to the Discussion Paper.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
5  Professor Gabrielle Appleby, Discussion Paper, Inquiry into options for reform of the management of delegated 

legislation in New South Wales, p 5. 
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Chapter 2 The New South Wales context  
As noted in chapter 1, the Discussion Paper prepared for this inquiry proposes reforms to the framework 
for managing delegated legislation in New South Wales based on a comparative review of other 
jurisdictions and consideration of issues relating to the laws in New South Wales. Key issues explored in 
the Paper with respect to New South Wales include: 

• the constitutional principles underpinning the regulation and scrutiny of delegated legislation 

• the current regulatory and scrutiny framework for the management of delegated legislation  

• principles to guide the development of a best practice framework for the management of 
delegated legislation. 

This chapter summarises matters addressed in the Discussion Paper in relation to these issues. 

Constitutional principles 

2.1 The introduction to the Discussion Paper highlights the fact that schemes for the regulation of 
delegated legislation involve tensions between constitutional principles and other requirements 
of our system of government. 

2.2 As a matter of constitutional principle, legislative power is conferred on the Parliament because 
of its democratic character, diverse representational nature, and open deliberations. These are 
characteristics the Executive government does not share. The exercise of legislative power by 
the Parliament is also consistent with the principle of the rule of law.6  

2.3 However, the delegation of legislative power from the Parliament to the Executive can be 
justified in various ways. These include: 

• allowing for administrative or technical detail to be filled in by the relevant Executive 
agency, which has greater expertise and time to perform that role than Parliament  

• allowing for the detail of legislative schemes to be removed from primary legislation, 
increasing its clarity and accessibility for the public  

• responding in emergency situations where timely responses are vital for effectiveness.7 

2.4 The Discussion Paper states that there is merit to these justifications, citing the High Court 
decision in Dignan’s Case in which Justices Dixon and Evatt acknowledged the necessity of 
delegation for ‘effective government’.8 However, the Paper maintains that the line between 
effective and arbitrary government must be respected. An effective regulatory framework for 
the management of delegated legislation must take account of competing imperatives, namely: 

 
6  Professor Gabrielle Appleby, Discussion Paper, Inquiry into options for reform of the management of delegated 

legislation in New South Wales, 23 May 2022 (hereafter ‘Discussion Paper’), pp 4-5. 
7  Discussion Paper, p 4. 
8  Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73 (Dignan’s Case), 117 

(Evatt J); see also Owen Dixon ‘The Law and the Constitution’ (1935) 51 Law Quarterly Review 590, 
606; cited in Discussion Paper, p 4. 
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… constitutional principles relating to the separation of powers, democratic governance 
and rule of law, and the pragmatic reality of governing diverse and complicated societies, 
particularly when unexpected exigencies arise.9 

The current New South Wales framework 

2.5 The framework for the management of delegated legislation in New South Wales involves the 
Legislation Review Act 1987, the Subordinate Legislation Act 1989 and the Interpretation Act 1987, as 
well as the NSW Guide to Better Regulation (2016) and the work of two parliamentary oversight 
committees.  

2.6 The Discussion Paper includes a general summary of this framework10 and a more detailed 
examination of two particular aspects of the framework: the role of the parliamentary oversight 
committees, and recent inquiries that have highlighted the need for reform.11 

The parliamentary oversight committees 

2.7 Different committees of the New South Wales Parliament have been responsible for the 
oversight of delegated legislation at different times. In summary, for nearly 30 years an Upper 
House committee was responsible for the scrutiny of regulations, as occurs at the federal level. 
In 1987 this committee was replaced by a joint statutory committee. In 2002 the joint 
committee’s mandate was expanded to include the scrutiny of bills as well as regulations. In 
2017 the Legislative Council established its own committee for the review of regulations and in 
2020 it expanded that committee’s mandate to include the review of any legislative instrument.12 

2.8 Currently therefore, there are two parliamentary oversight committees with complementary 
roles: the joint Legislation Review Committee reviews all disallowable regulations and bills 
against statutory scrutiny criteria, while the Legislative Council Regulation Committee has the 
power to review any legislative instrument, with a focus on substantive policy issues. However, 
recent inquiries have identified shortcomings in this oversight model as well as other deficiencies 
in the regulatory framework. 

Recent inquiries 

2.9 In 2018, in its review of the Legislation Review Act 1987, the Legislation Review Committee 
recommended that the Act be amended to provide for the establishment of a separate joint 
committee to be specifically tasked with examining subordinate legislation. This 
recommendation was based on an assessment of the volume of subordinate legislation the 
Legislation Review Committee is required to review and the tight timeframes within which its 
scrutiny and reporting must be undertaken. The committee also recommended measures to 

 
9  Discussion Paper, p 4. 
10  Discussion Paper, p 7; Appendix 3, p 70. 
11  Discussion Paper, pp 7-13. 
12  Discussion Paper, pp 7-8. 
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strengthen the scrutiny of bills and regulations by the committee and to improve engagement 
with the committee’s reports.13 

2.10 In 2020, in its inquiry into the making of delegated legislation in New South Wales, the 
Regulation Committee raised concerns about a range of different aspects of the current 
framework for the management of delegated legislation. These concerns included: 

• overuse of mechanisms involving broad delegations of legislative power and the 
inadequacy of the existing scrutiny processes to address this 

• inconsistencies in the definitions of the types of delegated legislation that are subject to 
parliamentary disallowance and scrutiny  

• the timeframe within which delegated instruments that have been disallowed by a House 
of Parliament may be remade by the Executive  

• the limited scope of the Executive’s obligation to consult when making delegated 
legislation  

• inconsistencies in the level of public accessibility of different forms of delegated 
legislation 

• the fragmented nature of current statutory provisions regulating the making and oversight 
of delegated legislation when compared to other jurisdictions where there is greater 
consolidation.14 

Principles to guide the development of reforms  

2.11 Part III of the Discussion Paper identifies a set of overarching principles to guide the 
development of best practice reforms to the framework for managing delegated legislation. 
These principles are informed by the tensions between constitutional imperatives and 
pragmatism noted earlier in this chapter, and by the constitutional context in New South 
Wales.15  

2.12 Particular aspects of the constitutional context in New South Wales that have informed the 
development of principles to guide the process of reform include: 

• the limited availability of judicial review of delegated legislation 

• the lack of an overarching charter for the protection of human rights 

• the long history of delegated legislative scrutiny in New South Wales 

• lessons to be learnt from the response to COVID-19.16 

 
13  Discussion Paper, pp 8-9; Legislation Review Committee, Inquiry into the operation of the Legislation Review 

Act 1987, Report 1/56, November 2018. 
14  Discussion Paper, pp 9-13; Regulation Committee, Making of delegated legislation in New South Wales, 

Report 7, October 2020; 
15  Discussion Paper, p 14. 
16  Discussion Paper, pp 14-15. 
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2.13 Informed by this context, the Discussion Paper proposes that reforms to the regulatory and 
scrutiny framework be designed around principles that are encapsulated by the concepts of 
‘simple, robust and accessible’.17 These principles are not intended to be mutually exclusive but 
rather ‘mutually reinforcing’.18  

2.14 The principle of simplicity requires a system of delegated legislation that is straightforward and 
relatively easy to ascertain with provisions that are coherent and consistent. The benefits of this 
principle are explained as follows:  

Simplicity is a fundamental design principle because it makes the regulatory and scrutiny 
framework more easily understood by those involved in making legislation 
(Government agencies and drafters) and those overseeing delegated legislation 
(parliamentarians) as well as those subject to the obligations contained in delegated 
legislation (the public). It also means that any exceptions from the general position must 
be clearly and robustly justified.19 

2.15 The principle of robustness is underpinned by a desire to protect and strengthen democratic 
values: 

A robust framework of parliamentary oversight is necessary to ensure that the 
Executive’s making of delegated legislation is injected with the democratic credentials 
of the Parliament. This will be particularly the case for delegated instruments that affect 
individual rights and liberties. In a robust model, any exceptions to the framework for 
making and overseeing the making of delegated instruments should be narrowly drawn, 
clear, coherent and consistent. The scrutiny work of the Parliament must be impartial, 
well resourced, and have realistic timeframes.20 

2.16 The principle of accessibility includes notions of transparency and public accountability: 

Accessibility, that is, publicity and transparency of delegated instruments is fundamental 
for public understanding of the full extent of their statutory rights and obligations. 
Publicity and transparency around the framework that governs the making and 
oversight of delegated legislation is also key for public accountability for the making of 
these important instruments of government.21 

 

 

 

 

 

 

 

 
17  Discussion Paper, p 5. 
18  Discussion Paper, p 15. 
19  Discussion Paper, p 15. 
20  Discussion Paper, p 15. 
21  Discussion Paper, p 15. 
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Chapter 3 Reforms strengthening the core pillars of 
the regulatory and scrutiny framework 

The Discussion Paper prepared for this inquiry proposes reforms to 11 different elements of the 
regulatory and scrutiny framework for managing delegated legislation in New South Wales. This chapter 
examines the reforms that are proposed in relation to the first five elements, which represent the core 
pillars of a revised best practice framework: 

• statutory consolidation 

• definitional clarify and robustness 

• increasing public accessibility 

• extending the role of the Regulation Committee  

• increased guidance to Government from the Regulation Committee.   

In addressing each of these elements, the chapter provides a brief overview of the current state of the 
law and of any relevant issues that were raised in the committee’s 2020 inquiry; a summary of the reforms 
proposed in the Discussion Paper; and an outline the committee’s own views and recommendations.   

Statutory consolidation 

3.1 As noted in chapter 2, the framework for the management of delegated legislation is currently 
spread across three statutes: the Subordinate Legislation Act 1989, the Interpretation Act 1987 and 
the Legislation Review Act 1987. Collectively these Acts contain the requirements governing the 
making, commencement, publication, tabling, disallowance, scrutiny, sunsetting (automatic 
repeal) and remaking of statutory rules. 

3.2 In its 2020 inquiry into the making of delegated legislation, this committee noted that the 
interaction between the provisions of these Acts is complex. This is due in part to the fact that 
the definitions of the types of delegated legislation to which each Act applies are substantially, 
but not exactly the same.22  

3.3 A number of participants in that inquiry expressed support for the idea that the provisions of 
the three Acts should be consolidated into a single Act. For example, the New South Wales Bar 
Association argued that consolidating the Acts would reduce confusion and promote 
transparency and open justice.23 Associate Professor Lorne Neudorf, Adelaide Law School, 
stated that, as the three Acts were drafted at different times, and use different kinds of language 
and definitions, the application of the Acts is not always clear, which is ‘very problematic from 
an accountability point of view’.24  

 
22  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 21. 
23  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 22. 
24  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 22. 
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The reforms proposed in the Discussion Paper 

3.4 The Discussion Paper notes that a number of jurisdictions have taken steps to revise older 
statutory frameworks by streamlining definitions and consolidating legislative provisions. This 
can be seen, for instance, in the Commonwealth’s Legislation Act 2003, the Legislation Act 2001 
(ACT) and the Legislation Act 2019 (NZ).25  

3.5 The Discussion Paper notes that the New Zealand consolidation, which replaced the Legislation 
Act 2012 (NZ) and Interpretation 1999 (NZ), was animated by a concern that the interaction 
between the two older pieces of legislation had been described as ‘vexing and confusing’, 
particularly given the ‘myriad of definitions’ that were used across the statutes.26  

3.6 To better align the statutory framework in New South Wales with best practice principles, the 
Discussion Paper proposes that the three existing Acts should be consolidated and that a single 
definition should determine the scope of the instruments that are captured by the framework:  

The guiding principles of simplicity and transparency would be furthered by a 
consolidation of the statutory regimes that govern the making, notice, tabling, 
publication, consultation, disallowance, remaking, sunsetting and scrutiny of delegated 
legislation in the one statute. Further, a single, consolidated definition of legislative 
instruments that applies to the substance of the instrument, not its form, would further 
assist not just the simplicity, but the robustness of the democratic oversight of all 
legislative instruments.27  

3.7 The Discussion Paper summarises these proposed reforms as follows: 

• The provisions of the Interpretation Act 1987 (NSW), Subordinate Legislation 1989 
(NSW) and the Legislation Review Act 1987 (NSW) should be consolidated into a 
single Legislation Act (NSW). The Legislation Act should contain all of the 
provisions relating to the making, consultation, notice, tabling, publication, 
disallowance, remaking, sunsetting and scrutiny of primary and delegated 
legislation. 

• A single definition should be adopted to apply to all legislative and scrutiny 
frameworks.28 

Committee comment 

3.8 The committee notes that unlike New South Wales where the statutory framework for the 
management of delegated legislation is fragmented and complex, some jurisdictions have 
streamlined their legislative regimes by consolidating provisions relating to delegated legislation 
and primary legislation into a single Act. The committee believes that the adoption of such an 
approach in New South Wales is a common sense reform that would make it easier for members 
of the public, members of Parliament and government officials to understand the statutory 

 
25  Discussion Paper, p 16. 
26  Discussion Paper, p 16. 
27  Discussion Paper, p 17. 
28  Discussion Paper, p 17. 
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requirements that operate in this complex area of the law. This in turn would enhance executive 
accountability and strengthen democratic oversight of the uses of delegated legislative power. 

3.9 The committee therefore recommends that the provisions of the Interpretation Act 1987, 
Subordinate Legislation 1989 and the Legislation Review Act 1987 be consolidated into a single 
Legislation Act which includes all provisions relating to the making, consultation, notice, tabling, 
publication, disallowance, remaking, sunsetting and scrutiny of primary and delegated 
legislation. 

 

 Recommendation 1 

That the provisions of the Interpretation Act 1987, Subordinate Legislation 1989 and Legislation 
Review Act 1987 be consolidated into a single Legislation Act which includes all provisions 
relating to the making, consultation, notice, tabling, publication, disallowance, remaking, 
sunsetting and scrutiny of primary and delegated legislation. 

3.10 The need for a consolidated definition to streamline the application of the different elements of 
the statutory framework is considered separately below. 

Definitional clarity and robustness 

3.11 While the Interpretation Act 1987 and the Subordinate Legislation Act 1989 both apply to ‘statutory 
rules’, the definition of ‘statutory rule’ contained in each Act is in slightly different terms.29 The 
Legislation Review Act 1987 in turn applies to ‘regulations’ which include statutory rules and certain 
other instruments.30  

3.12 In its 2020 inquiry the committee expressed concern about the complexity of these 
arrangements and noted that inquiry participants had expressed support for extending statutory 
safeguards surrounding the use of delegated legislative power to all legislative instruments.31 A 
further issue that was raised in that inquiry concerned the impact on legislative drafting: while 
the Parliamentary Counsel’s Office is responsible for drafting ‘statutory rules’, the question of 
who drafts other instruments depends on a range of factors, and the quality of the legislation 
that is drafted by departments varies.32  

  

 
29  See Interpretation Act 1987, section 21; Subordinate Legislation Act 1989, section 3. 
30  Legislation Review Act 1987, section 3. 
31  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, pp 8-

9 and 21. 
32  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, pp 

pp 16-17. 
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The reforms proposed in the Discussion Paper 

3.13 The Discussion Paper argues that that a change in focus is needed from the form of an instrument 
to its substantive effect, so that all delegated instruments of a legislative character are captured by 
the regulatory and scrutiny framework: 

There are serious concerns around fragmentation and complexity in the application of 
the regulatory and scrutiny framework for delegated legislation, caused by the 
differences in definitions used across the statutes. These would be addressed in a way 
that increases simplicity, robustness, and accessibility by extending the requirements for 
making, disallowance and scrutiny in the statutory regimes to all delegated instruments 
of a legislative character. This would address concerns about gaps in the accountability 
system by reference to the requirement that instruments be in the form of ‘statutory 
rules’. As was demonstrated in the government’s use of public health orders to respond 
to the COVID-19 pandemic emergency, there are delegated instruments that are not 
formally within the definition of ‘statutory rules’ but that are of a legislative character 
and have significant impact on the rights and liberties of individuals.33 

3.14 The Discussion Paper acknowledges that in a broadly-based statutory scheme which applies to 
all legislative instruments, it may be necessary for exemptions to be made in some circumstances. 
However, the Paper emphasises the need to limit the capacity to exempt legislative instruments 
from regulatory and scrutiny requirements. Drawing on recommendations by the Senate’s 
scrutiny committee concerning the exemption of delegated legislation from Commonwealth 
statutory requirements,34 the Paper proposes that all exemptions should be established in 
primary legislation rather than in regulations, and that exemptions should be guided by statutory 
criteria supplemented by guidance from the Parliament: 

There is much merit in the suggestion of the Senate’s Scrutiny of Delegated Legislation 
Committee that if a broad definitional scope is adopted, any exemptions from the full 
framework of scrutiny and disallowance should be strictly regulated. Some exemptions 
may be justifiable, but all exemptions should be in primary legislation, and guided by 
statutory criteria for granting such exemptions, supplemented by Guidance  … from 
the Parliament as to the limited circumstances in which it might be appropriate for 
instruments not to be subject to the regulatory and scrutiny framework.35  

3.15 The Paper also specifies that, as proposed by the Senate scrutiny committee, exemptions should 
be restricted in cases involving instruments which adversely affect rights and liberties, 
instruments which are not subject to any alternative form of accountability, and instruments 
that override or modify primary legislation (‘Henry VIII provisions’): 

In particular, exemptions should not be granted: 

(a)  where instruments adversely affect rights, liberties, duties and obligations; and 

(b) unless there is an alternative form of accountability (such as local council by-
laws, or University Senate by-laws). 

 
33  Discussion Paper, p 17. 
34  Discussion Paper, pp 18 and 38-40. 
35  Discussion Paper, p 18. 
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In the Guidance, there should be an outright prohibition of exempting Henry VIII 
provisions and instruments from the framework.36 

3.16 To support the change in focus to the substantive effect of an instrument rather than its form, 
the Discussion Paper proposes that Government departments should receive guidance on how 
to assess whether an instrument is of legislative character, and that a process should be 
established to resolve cases in which the character of an instrument is not clear. The Paper also 
proposes that the role of providing such guidance and resolving uncertainties should be 
undertaken by the Regulation Committee, in line with an expanded mandate for the committee 
discussed later in the Paper (see below): 

Guidance from the Regulation Committee … should be provided to Government 
departments as to how to assess when instruments are of a legislative character so as to 
fall within the definition. A process should also be established that is simple and clear 
as to how to resolve ambiguous situations. This should not leave the final determination 
to the Executive government. Rather, where there is doubt, the Executive should seek 
the advice of the Committee.37  

3.17 The Discussion Paper emphasises that, to protect the democratic character of the statutory 
framework, a process for resolving ambiguous cases must ensure that the final arbiter is the 
Parliament, rather than the Executive:  

It is imperative for the robustness of a democratic oversight regime that it is the 
Parliament, and not the Executive, who has the final say as to when an instrument is or 
is not of a legislative character.38 

3.18 The comparative review attached to the Discussion Paper indicates that there are precedents in 
other jurisdictions for the creation of regulatory and scrutiny schemes that capture all ‘legislative 
instruments’ or all ‘secondary legislation’ rather than only particular forms, including the 
Commonwealth, Victoria and New Zealand.39 Conversely, in schemes that are limited to 
particular forms of legislative instrument, problems have arisen around perceptions that the 
government has been able to make instruments in a particular form to avoid scrutiny 
requirements.40 

3.19 The comparative review also refers to matters which highlight the importance of ensuring that 
questions about the legislative character of an instrument are determined by the Parliament. In 
Victoria, government guidelines state that where it is not clear whether an instrument is of 

 
36  Discussion Paper, p 18. 
37  Discussion Paper, pp 17-18. 
38  Discussion Paper, p 18. 
39  Discussion Paper, pp 69, 74 and 79. The Commonwealth Legislation Act 2003 applies to ‘legislative 

instruments’ which include instruments that (a) determine or alter the content of the law and (b) 
affect a privilege or interest, or create, vary or remove an obligation or right (section 8(4)). The 
Victorian Subordinate Legislation Act 1994 includes provisions which apply to ‘legislative instruments’, 
defined as instruments made under an Act or statutory rule that are of a legislative character (section 
3(1)). The New Zealand Legislation Act 2019 applies to ‘secondary legislation’ which includes an 
instrument ‘(whatever it is called)’ made under an Act and declared by an Act to be secondary 
legislation (section 5(1)). 

40  See Discussion Paper, pp 49-50 and p 62. 
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legislative character agencies may wish to obtain legal advice ‘before making a final decision’.41 
Further, in 2020, when confusion arose as to whether certain directions were of a legislative or 
administrative character, the parliamentary scrutiny committee concluded that ‘responsibility for 
decisions about statutory rules and legislative instruments lies with the responsible minister’.42 
However, the Discussion Paper argues that: 

This would appear a problematic position in terms of the potential robustness of 
parliamentary scrutiny: allowing the Executive itself to determine the scope of those 
instruments subject to parliamentary requirements around making, consultation, 
publication, tabling, scrutiny and disallowance.43 

3.20 The proposed reforms relating to these various issues are summarised in the Discussion Paper 
as follows:  

• The scope of the new Legislation Act should extend to all instruments of a 
legislative character. If a consolidated statute is not adopted, the definitional 
scope of the Interpretation Act 1987 (NSW), Subordinate Legislation 1989 (NSW) and 
the Legislation Review Act 1987 (NSW) should be streamlined, and extend to all 
instruments of a legislative character. 

• Limited exemptions should be permitted from the definition and framework, but 
these exemptions must be made in primary legislation, and guided by the 
following criteria: 

a.  exemptions should not be granted where instruments adversely affect 
rights, liberties, duties and obligations; 

b.  exemptions should not be granted unless there is an alternative form 
of accountability; 

c.  exemptions should never be granted for instruments made under 
Henry VIII provisions. 

• Guidance from the Regulation Committee … should be provided to 
Government departments on: 

o how to assess when instruments are of a legislative character; 

o how to seek the advice of the Committee if there is uncertainty; 

o how to obtain a final decision as to the scope of the definition from 
the Committee; 

o the limited circumstances in which it might be appropriate for 
instruments to be exempted from the regulatory and oversight 
framework.44 

 
41  Discussion Paper, p 52; Victorian Government, Subordinate Legislation Act 1994 Guidelines, p 11, 

paragraph 25.  
42  Discussion Paper, pp 53; Victoria, Scrutiny of Acts and Regulations Committee, Alert Digest No. 8 of 

2020, September 2020, p 27. 
43  Discussion Paper, p 53. 
44  Discussion Paper, pp 18-19. 
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Committee comment 

3.21 The committee notes that the current statutory framework for the regulation and scrutiny of 
delegated legislation prioritises the form of an instrument over its substantive effect, leading to 
gaps in the accountability system. In effect, legislative instruments that are not made in a form 
which meets the requirements of relevant statutory definitions are excluded from the 
accountability and oversight requirements that apply to other legislative instruments.  

3.22 To address this issue, and to align our statutory framework with best practice in other 
jurisdictions, the committee agrees with the proposal in the Discussion Paper to extend the 
regulatory and scrutiny requirements that apply to ‘statutory rules’ and ‘regulations’ to all 
instruments of a legislative character. This approach, which is also supported by evidence to the 
committee’s 2020 inquiry, would ensure that all exercises of delegated legislative power are 
subject to appropriate safeguards such as the disallowance procedure and scrutiny and 
sunsetting provisions.  

3.23 The committee accordingly recommends that a new Legislation Act apply to all instruments of 
a legislative character, or that, if a new Legislation Act is not enacted, the existing statutes be 
amended to the same effect. 

 

 Recommendation 2 

That the new Legislation Act apply to all instruments of a legislative character. 

 Recommendation 3 

That, if a new Legislation Act is not enacted, the Interpretation Act 1987, Subordinate Legislation 
1989 and Legislation Review Act 1987 be amended so that they apply to all instruments of a 
legislative character. 

3.24 The committee accepts that in a broadly-based statutory scheme which applies to all legislative 
instruments, it may be necessary for exemptions to be made in some circumstances. However, 
exemptions from safeguards such as the disallowance procedure and sunsetting requirements 
have the potential to undermine the robustness of the regulatory framework, and to diminish 
the Parliament’s role as the ultimate law-making authority. The committee therefore supports 
the imposition of strict controls on the making of exemptions from the regulatory and scrutiny 
requirements that are to extend to all legislative instruments.  

3.25 In particular, the committee recommends that any exemptions should be specified in primary 
legislation rather than being left to regulations. Further, the making of exemptions should be 
guided by appropriate criteria which take account of the concerns that have been identified by 
the Senate’s scrutiny committee in inquiries concerning the exemption of delegated legislation 
from Commonwealth statutory requirements. These concerns include the need to limit 
exemptions involving instruments which adversely affect rights and liberties, instruments which 
are not subject to any alternative form of accountability, and instruments that override or modify 
primary legislation (‘Henry VIII provisions’).  
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 Recommendation 4 

That appropriate exemptions from the definition and framework applying to instruments of a  
legislative character be made in primary legislation, and be guided by the following criteria: 

• exemptions should not be granted where instruments adversely affect rights, liberties, 
duties and obligations 

• exemptions should not be granted unless there is an alternative form of accountability 
• exemptions should not, except in exceptional circumstances, be granted for instruments 

made under ‘Henry VIII provisions’. 

Increasing public accessibility 

3.26 Under section 39(1) of the Interpretation Act 1987 ‘statutory rules’ are required to be published 
on the NSW legislation website. However, the question of whether other types of delegated 
legislation are required to be published on the website is not straightforward.  

3.27 In its 2020 inquiry the committee was told that: 

• delegated legislation other than ‘statutory rules’ will usually be required to be published in 
the Gazette or on the legislation website by the Act under which it is made  

• some statutory instruments are published on the legislation website at the request of the 
administering agency or at the initiative of the Parliamentary Counsel’s Office 

• delegated legislation may also be published on relevant departmental or corporation 
websites but there is no obligation on departments to do so.45  

3.28 Statutory rules are also required to be notified in the parliamentary record. In that regard section 
40(1) of the Interpretation Act 1987 provides that written notice of the making of a statutory rule 
must be tabled in each of House of Parliament within 14 parliamentary sitting days of the day 
on which it is published on the NSW legislation website. However, under section 40(4), failure 
to lay a written notice before each House of Parliament in accordance with the section does not 
affect the validity of a statutory rule. 

The reforms proposed in the Discussion Paper  

3.29 The Discussion Paper argues that the lack of a central repository for the publication of all 
legislative instruments 'raises significant transparency and simplicity concerns'.46 To address this 
problem the Paper proposes that all legislation should be available to the public in a single online 
location:  

While it might be considered desirable for instruments to be available on individual 
agency’s websites, there is a level of simplicity, transparency and holistic understanding 
of NSW statute book that is gained from having a single, public-facing, online repository 
of all statutes, both primary and delegated. Further, transparency of the robustness of 

 
45  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 14. 
46  Discussion Paper, p 19. 
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the democratic oversight of the statute book would be gained where all instruments are 
contained in the one place.47  

3.30 The Discussion Paper also raises concerns about the strength of the current obligation to table 
statutory rules in Parliament given that section 40(4) of the Interpretation Act 1987 provides that 
failure to comply does not affect the validity of the rule. To address this concern the Paper 
argues that section 40(4) should be amended to provide that the validity of a statutory rule is 
dependent on the tabling requirement being met: 

This provision undermines the strength of the tabling obligation in s 40(1). The tabling 
obligation is an important, additional dimension of ensuring the transparency and 
accessibility of legislative instruments, and the completeness of the official 
parliamentary record. This means notice of those instruments are recorded in the 
parliamentary proceedings, not just a Government website. This provides an official, 
point in time, publicly accessible record. Making the ongoing validity of the statutory 
rule dependent on meeting those tabling requirements – as occurs, for instance, at the 
federal level, would achieve this.48  

3.31 The comparative review attached to the Discussion Paper notes that under the 
Commonwealth’s Legislation Act 2003 all legislative instruments must be lodged with the Federal 
Register of Legislation (section 15G). Further, registered instruments must be laid before each 
House of Parliament and failure to table a registered instrument within the specified time results 
in the instrument being immediately repealed (section 38).49  

3.32 Similarly, under the Legislation Act 2001 (ACT), the Legislation Register includes all subordinate 
laws, disallowable instruments and notifiable instruments (section 19). Further, subordinate laws 
and disallowable instruments must be presented to the Legislative Assembly and if not tabled 
within the specified time are taken to be repealed (section 64).50 

3.33 The Discussion Paper summarises the proposed reforms relating to these issues as follows: 

• The NSW Legislation website publish all legislative instruments as soon as they 
are made (in addition to individual agencies deciding to publish instruments on 
their own websites).  

• The NSW Legislation website clearly indicate where those instruments are 
exempted from any part of the regulatory and scrutiny framework.  

• The obligation to table the notice of making of a statutory rule in s 40(1) of the 
Interpretation Act 1987 (NSW) should be enforceable through an amendment 
to s 40(4), which invalidates any rule that is not duly tabled in the Houses.51 

 
47  Discussion Paper, p 19. 
48  Discussion Paper, p 19. 
49  Discussion Paper, p 69. 
50  Discussion Paper, p 76. 
51  Discussion Paper, p 20. 
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Committee comment 

3.34 While many statutory instruments are published on the NSW legislation website, there is 
currently no centralised platform for the publication of all legislative instruments in New South 
Wales. In the absence such a resource, a citizen or a member of Parliament who wishes to access 
legislation on a particular subject cannot be certain that the contents of the website provide a 
full and accurate picture of the statute book. While it is open to individual agencies to publish 
particular instruments on their own websites, the lack of a central repository for all legislation 
undermines transparency and accessibility, and limits opportunities for effective parliamentary 
oversight. 

3.35 In addition to being published on the NSW legislation website, legislative instruments should 
be tabled in Parliament so that the parliamentary record accurately reflects the instruments that 
have been made under Parliament’s delegation. To strengthen the existing requirement 
concerning the tabling of statutory rules, the committee agrees with the proposal to amend 
section 40(4) of the Interpretation Act 1987 so that failure to comply will result in the invalidation 
of the rule. The committee notes that such an amendment is consistent with the position in the 
Commonwealth. 

3.36 The committee therefore recommends that the NSW legislation website publish all legislative 
instruments as soon as they are made, and clearly indicate where those instruments are exempted 
from any part of the regulatory and scrutiny framework. We also recommend that the statutory 
obligation to table notice of the making of a statutory rule be made enforceable by providing 
that any rule that is not duly tabled in the Houses is invalid.   

  

 Recommendation 5 

That the NSW legislation website: 

• publish all legislative instruments as soon as they are made 
• clearly indicate where those instruments are exempted from any part of the regulatory 

and scrutiny framework. 

 Recommendation 6 

That the statutory obligation to table notice of the making of a statutory rule be made 
enforceable by providing that any rule that is not duly notified to the Houses is invalid.  

Extending the role of the Regulation Committee 

3.37 As noted in chapter 2, for many years the function of scrutinising delegated legislation against 
technical scrutiny criteria was performed by a committee of the Legislative Council. However, 
in 1987 this function was transferred to a joint committee of both Houses. More recently, in 
2017, the Legislative Council established its own committee to examine the policy merits of 
regulations.  

3.38 These developments have culminated in the current position in which two committees perform 
complementary functions relating to the oversight of delegated legislation: the joint Legislation 
Review Committee scrutinises all disallowable regulations, and bills, against principles set out in 
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the Legislation Review Act 1987, while the Legislative Council Regulation Committee – this 
committee – may review any instrument of a legislative character, with a focus on policy issues.  

3.39 Recent inquiries have raised concerns about the effectiveness of this committee oversight 
model, as discussed in chapter 2. For example, in 2018 the Legislation Review Committee 
recommended that a separate joint committee be created to examine subordinate legislation to 
address concerns about the committee’s workload, which involves the scrutiny of both bills and 
regulations. 

The reforms proposed in the Discussion Paper 

3.40 The Discussion Paper includes an analysis of aspects of the current system for committee 
oversight of delegated legislation and an outline of possible reforms to enhance that system. 

Analysis of the current oversight model 

3.41 The Discussion Paper notes that the composition of the two oversight committees differs in 
key respects: while the Regulation Committee has an equal number of Government and non-
Government members and a non-Government chair, the Legislation Review Committee 
consists of five Government members and three non-Government members with a 
Government Chair.52 The Discussion Paper argues that the extent of government representation 
on the joint committee raises concerns about the capacity of that committee to meet 
expectations of robust scrutiny in the performance of its role: 

The stark difference in the Government dominance of these two committees reveals 
concerns about the ability of the Legislation Review Committee to undertake its 
functions … Robust scrutiny, and the perception of robust scrutiny of the Executive’s 
exercise of delegated legislative power, would certainly warn against scrutiny by a 
Government-dominated Committee.53 

3.42 The Discussion Paper advises that in other jurisdictions Government dominance of similar joint 
committees has led to ‘concerns that Government committee members are shielding legislative 
instruments from robust scrutiny’, or the perception that this is occurring.54 This observation is 
reinforced by matters noted in the comparative review.55 

3.43 In contrast to these arrangements, the Discussion Paper highlights that in the Commonwealth 
Parliament the scrutiny committee is located in the Upper House. The Discussion Paper advises 
that this model for the scrutiny of delegated legislation: 

 
52  Discussion Paper, p 20. 
53  Discussion Paper, p 20. 
54  Discussion Paper, p 20. 
55  For example, in South Australia a minority report of the joint scrutiny committee in 2021 stated that 

it had become common for successive chairs of the committee to exercise their casting vote to 
‘wa[ive] through’ legislatives instruments that clearly do not meet the scrutiny expectations of at least 
half the committee members: Discussion Paper, p 48; Parliament of South Australia, Legislative 
Review Committee, The Workload of the Legislative Review Committee, 2021, p 18. 
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reflects the particular role of upper houses in Australia in maintaining the democratic 
oversight of Executive action, and thus performing a key function in the practice of 
responsible and accountable government.56  

3.44 The Paper goes on to note that concerns about aligning oversight mechanisms with the role of 
the Upper House were among the factors which motivated the creation of the Regulation 
Committee itself. In recommending the establishment of a committee to review regulations in 
2015, the Select Committee on the Legislative Council Committee System noted that the 
combined functions of scrutinising bills and regulations in the Legislation Review Committee 
‘was inefficient and … the scrutiny of regulations was gradually diminishing’, and that the 
scrutiny and oversight work sat squarely within the role of the Legislative Council as a house of 
review.57 

3.45 The Discussion Paper maintains that the Select Committee’s proposal for the new committee 
to be confined to policy scrutiny has ‘left concerns about the technical scrutiny being undertaken 
in the Legislative Review Committee unaddressed’.58 The Paper goes on to suggest: 

Now that the Regulation Committee has been established, and has operated as a 
successful, selective policy scrutiny committee, it is an opportune time to consider 
whether an increase in its functions is desirable.59 

Options to address concerns relating to the oversight model 

3.46 The Discussion Paper states that while it would be possible to address concerns about 
government dominance by changing the composition of the joint committee, a more direct 
response to the problems inherent in the current oversight model would be to return the 
technical scrutiny function to the Legislative Council: 

The current Government dominance of the Legislation Review Committee raises 
concerns. There are different ways to respond to this. One way might be to change the 
composition of the Legislation Review Committee, increasing the representation from 
the Legislative Council and non-Government members. 

However, a response that more directly responds to the concern that the scrutiny 
function is most appropriately located in the Legislative Council, is to return the 
technical scrutiny function to the Council.60 

  

 
56  Discussion paper, p 20, citing Egan v Willis (1998) 195 CLR 424, 451 (Gaudron, Gummow and Hayne 

JJ), and Steven Frappell and David Blunt, New South Wales Legislative Practice, Federation Press, 2nd 
edition, 2021, p 19. 

57  Discussion Paper, pp 20-21. 
58  Discussion Paper, p 21. 
59  Discussion Paper, p 21. 
60  Discussion Paper, p 21. 
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3.47 The Discussion Paper notes that such a reform could be implemented by amending the 
Legislation Review Act 1987 or alternatively by amending the Legislative Council’s resolution 
establishing the Regulation Committee: 

This [reform] could be achieved for instance, by [the scrutiny] function being shifted 
from the Legislative Review Committee to the already-established Regulation 
Committee, and an amendment made to Parts 2 and 3 of the Legislation Review Act 1987 
(NSW) to reflect that change. Alternatively, the Legislative Council may amend the 
resolution setting the functions of the Regulation Committee to extend them to include 
the scrutiny functions set out in s 9 of the Legislation Review Act.61 

3.48 The Paper accepts that the option of amending the Council’s resolution would result in a 
duplication of the work of the two committees, at least initially. However, it argues that the 
option would enable an assessment to be made of whether the Council committee was 
performing the scrutiny work with greater robustness, which would provide evidence as to 
whether there was a need for further statutory reform.62 The Paper also suggests that the new 
scrutiny function would complement the committee’s existing policy review function as the 
scrutiny work would alert the committee to potential instruments that might appropriately be 
the subject of a further inquiry into the substantive policy.63 

3.49 The Paper notes that expanding the Regulation Committee’s functions in this way would 
dramatically increase the committee’s workload (which would now extend to all legislative 
instruments subject to disallowance) and the technical nature of its scrutiny. In light of this the 
Paper proposes that new function be accompanied by an increase in resourcing for secretariat 
support.64 

3.50 Alongside extra secretariat support the Paper proposes that a permanent legal adviser be 
appointed to assist the committee in the detailed technical scrutiny work, similar to the long-
standing practice in the Senate.65 In addition the Paper argues that the committee should 
continue to be able to request the appointment of ad hoc external legal advisers for its thematic 
inquiries if necessary.66 

3.51 The Discussion Paper summarises the proposed reforms relating to these issues as follows: 

• The Legislative Council amend the resolution establishing the Regulation 
Committee and extend its functions to include to inquire and report on 
instruments of a legislative nature that are subject to disallowance against the 
scrutiny principles set out in s 9(1)(b) of the Legislation Review Act 1987 (NSW).  

• The Regulation Committee’s secretariat should be increased to support this 
additional work; and the Committee should be supported by a dedicated legal 
adviser for its technical scrutiny function.  

 
61  Discussion Paper, p 21. 
62  Discussion Paper, p 21. 
63  Discussion Paper, p 21. 
64  Discussion Paper, p 21. 
65  Discussion Paper, p 21. 
66  Discussion Paper, p 22. 
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• The practice of providing for the appointment of an ad hoc external legal adviser 
for the Regulation Committee’s thematic inquiries as is deemed necessary should 
be retained.67  

Committee comment  

3.52 The committee agrees with the Discussion Paper’s proposal to return the technical scrutiny 
function for delegated legislation to a committee of the Legislative Council. As noted in the 
Paper, the function of scrutinising delegated legislation against accountability criteria aligns with 
the constitutional role of the Upper House in maintaining democratic oversight to support 
responsible and accountable government. Further, there are concerns that a government-
dominated joint committee may not be capable of delivering a sufficiently robust level of 
scrutiny of the government’s exercise of delegated legislative power, or the perception of robust 
scrutiny. In addition to these considerations there is evidence that the combination of the 
scrutiny of bills and regulations functions in the Legislation Review Committee has in practice 
led to workload pressures, inefficiency and a decline in the robustness of the scrutiny of 
regulations. 

3.53 The committee believes that, as a first step, the preferred mechanism for implementing this 
reform would be to simply amend the resolution of the Legislative Council establishing the 
Regulation Committee to expand this committee’s functions to include the scrutiny of legislative 
instruments against the principles in the Legislation Review Act 1987. While this would result in 
duplication of the work of the joint committee, at least initially, it would enable an assessment 
to be made of the effectiveness of the Council committee in the technical scrutiny role, which 
would assist in determining whether there is a need for any further statutory reform.  

3.54 The introduction of this reform would have a dramatic impact on the workload of the 
Regulation Committee, which would be required to assess all legislative instruments that are 
subject to disallowance. To take account of this, the committee supports proposals to expand 
the committee’s secretariat and appoint a permanent legal adviser to assist in the detailed 
technical scrutiny work.  

3.55 The committee therefore recommends that: 

• the Legislative Council amend the resolution establishing the Regulation Committee to 
expand the committee’s functions to include inquiring into and reporting on instruments 
of a legislative nature that are subject to disallowance against the scrutiny principles set 
out in section 9(1)(b) of the Legislation Review Act 1987 

• the Regulation Committee’s secretariat be increased to support the additional work that 
will be required as a result of the committee’s technical scrutiny function 

• a dedicated legal adviser be appointed to support the Regulation Committee in the 
performance of its technical scrutiny function. 

 

 
67  Discussion Paper, p 22.  
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 Recommendation 7 

That the Legislative Council amend the resolution establishing the Regulation Committee to 
expand the committee’s functions to include inquiring into and reporting on instruments of a 
legislative nature that are subject to disallowance against the scrutiny principles set out in 
section 9(1)(b) of the Legislation Review Act 1987. 

 Recommendation 8 

That the Regulation Committee’s secretariat be increased to support the additional work that 
will be required as a result of the committee’s technical scrutiny function. 

 Recommendation 9 

That a dedicated legal adviser be appointed to support the Regulation Committee in the 
performance of its technical scrutiny function. 

Increased guidance to Government from the Regulation Committee 

3.56 At present limited guidance is available to Government agencies concerning the information 
that is required by the parliamentary oversight committees to fulfil their scrutiny functions. 
Further, the guide to the preparation of primary and delegated legislation that was formerly 
published by the Parliamentary Counsel’s Office68 is no longer being published.69  

3.57 This lack of guidance contrasts with the position in other jurisdictions where the relevant 
scrutiny committee, often in conjunction with Parliamentary Counsel’s office and central 
Government agencies, offers significant advice to ensure Government meets its disclosure 
obligations to Parliament and to help improve the making and oversight of delegated 
instruments.70 

The reforms proposed in the Discussion Paper  

3.58 The Discussion Paper states that the provision of guidance to Government agencies in relation 
to requirements for parliamentary scrutiny enhances the effectiveness of the scrutiny regime: 

Such guidance increases the simplicity and understanding of the functions performed 
by the Committees in overseeing delegated legislative instruments by those in 
Government, and also has the potential to increase the robustness of the exchange of 
information between the Government and the committees, leading to more effective 
scrutiny of instruments.71  

 
68  The Manual for the Preparation of Legislation, 8th edition, August 2000, included information concerning 

the role of the joint committee for the scrutiny of delegated legislation, the disallowance procedure 
and the program for the staged repeal of statutory rules. 

69  Discussion Paper, p 22. 
70  Notable examples of this approach include the Victorian, Queensland and Commonwealth regimes: 

Discussion Paper, pp 22, 69, 71, 74.  
71  Discussion Paper, p 22. 
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3.59 The Paper also argues that the development of such guidance falls within the role of the 
Parliament and its committees, rather than the Executive government: 

There is a strong constitutional argument that guidance to Government on 
requirements for parliamentary scrutiny is driven by the Parliament and its committees, 
and not left to the Office of Parliamentary Counsel or the Cabinet to direct within 
Government. Rather, it forms part of a constitutional dialogue between the legislative 
and executive branches.72 

3.60 Informed by these considerations, and by proposals concerning the role of the Regulation 
Committee previously discussed, the Discussion Paper proposes that the Regulation Committee 
should have the role of developing Guidance Notes concerning key aspects of the regulatory 
and scrutiny regime. These aspects include issues previously discussed in this chapter, such as 
how to assess whether an instrument is legislative in character, and issues to be canvassed in the 
next chapter, such as a proposed change to the timeframe within which legislative instruments 
come into effect.   

3.61 The Discussion Paper summarises these proposals as follows: 

• A series of Guidance Notes be developed by the Regulation Committee, that 
relate to key issues, including: 

o How to assess whether an instrument is a legislative instrument and therefore 
subject to scrutiny. 

o How to assess whether it is appropriate to exempt an instrument from any 
aspect of the regulatory and scrutiny framework. 

o What information should be provided to the Parliament in relation to the 
scrutiny principles, particularly justifications if there are any incursions into 
personal rights and liberties, and information on the level, nature and 
response to consultation that has been undertaken in relation to the 
instrument. 

o If a delayed commencement date is adopted …, the circumstances in which 
it might be justifiable for a legislative instrument to commence before 21 
days after it is first published. 

• These Guidance Notes should be subject to regular updating based on the 
ongoing experience of the Committee.73 

Committee comment 

3.62 The committee notes that the provision of guidance to Government agencies on the operation 
of the regulatory and scrutiny framework would enhance the effectiveness of the management 
of delegated legislation in New South Wales, consistent with the approach taken in other 
jurisdictions. Furthermore, the committee notes with concern that the Parliamentary Counsel's 
Office no longer appears to be publishing or updating the Manual for the Preparation of Legislation. 
On that basis, the committee recommends that the Parliamentary Counsel's Office recommence 
publishing a guide to the preparation of primary and delegated legislation. 

 
72  Discussion Paper, p 22. 
73  Discussion Paper, pp 22-23. 
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 Recommendation 10 

That the Parliamentary Counsel's Office publish a guide to the preparation of primary and 
delegated legislation. 
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Chapter 4 Other key reforms 
In addition to the reforms examined in chapter 3, the Discussion Paper proposes a range of other reforms 
to the framework for managing delegated legislation. These reforms concern: 

• greater transparency for rights scrutiny 

• increased oversight of consultation  

• further restricting the ability to remake disallowed instruments 

• delayed commencement times 

• extending scrutiny and disallowance 

• stricter regulation, transparency and oversight of incorporation of quasi-legislation.  

This chapter examines the proposals relating to each of these issues in turn and outlines the committee’s 
views and recommendations. It also briefly addresses two further issues that were raised in the inquiry: 
delegated legislation associated with national legislative schemes, and the use of explanatory notes to 
justify broad delegations of legislative power.  

Greater transparency for rights scrutiny 

4.1 In some Australian jurisdictions the framework for the scrutiny of delegated legislation is 
supplemented by a human rights-specific scrutiny framework, such as a bill or charter of rights 
or a parliamentary committee that is dedicated to the scrutiny of rights issues.74 However, the 
approach that has been taken in New South Wales has been to include rights-specific principles 
among the criteria that are applied by the scrutiny committee when assessing bills and 
regulations. Under section 9(1)(b)(i) of the Legislation Review Act 1987, the functions of the 
Legislation Review Committee include reporting to Parliament on regulations that trespass 
unduly on personal rights and liberties.  

4.2 In its 2018 review of the Legislation Review Act 1987, the Legislation Review Committee noted 
that concerns had been raised about a lack of transparency surrounding the nature of the rights 
against which the committee conducts its scrutiny and the committee’s approach to evaluating 
Government justifications for incursions into rights. With these concerns in mind, the 
committee reported that ‘it would assist the scrutiny process for the Committee to determine 
the rights and liberties it will review bills and regulations against and inform the Parliament of 
these at the start of each Session.’75 However, this idea has not been followed up and concerns 
around the transparency of the committee’s scrutiny function remain.76 

 
74  Discussion Paper, p 24, p 69 (Commonwealth), p 71 (Queensland), p 74 (Victoria), p 76 (ACT). 
75  Discussion Paper, p 24; Legislation Review Committee, Inquiry into the operation of the Legislation Review 

Act 1987, Report 1/56, November 2018, Finding 1. 
76  Discussion Paper, p 24. 
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The reforms proposed in the Discussion Paper 

4.3 The Discussion Paper observes that one way of achieving greater clarity and robustness in the 
rights scrutiny function in New South Wales might be to adopt a set of uniform scrutiny criteria 
across both primary and subordinate legislation. This approach has been taken by the 
Queensland Parliament in the Legislative Standards Act 1992 (Qld).77  

4.4 However, the Discussion Paper states that there is already a level of uniformity of expectation 
for scrutiny across primary and subordinate legislation under the Legislation Review Act 1987, and 
that the scrutiny principles set out in the New South Wales Act largely reflect the legislative 
standards in Queensland. The Paper also states that the Queensland statute provides greater 
explanation of the nature of the rights scrutiny that is expected than the New South Wales Act, 
‘but not a huge amount more’.78 

4.5 While noting the similarities in the statutory requirements in Queensland and New South Wales, 
the Discussion Paper advises that there is a significant difference between the two jurisdictions 
in the level of non-statutory guidance that is available to explain the operation of the statutory 
standards:  

where the expectations of Government in relation to rights compliance in Queensland 
is given greater clarity and explanation is the supporting guidelines to Government that 
accompany the Standards – from across various offices including the Office of 
Parliamentary Counsel, Department of Premier and Cabinet, the Executive Council, 
Cabinet Handbook and Legislation Handbook.79 

4.6 Drawing on this aspect of the Queensland regime, the Discussion Paper proposes that in New 
South Wales additional guidance should be given to the Government to assist it in meeting 
expectations about the scrutiny of delegated instruments against rights-specific criteria: 

It would seem, therefore, that the most efficient and likely at least equally effective 
method of increasing the robustness of Committee oversight of incursions into rights 
and liberties is to increase the guidance that is given to Government as to the 
Committee’s expectations as to types of rights and liberties that will engage the scrutiny 
criterion, and the level and nature of justification required for incursions into rights and 
liberties.80 

4.7 This proposal is summarised in the Discussion Paper as follows: 

Guidance from the Regulation Committee … should be provided to Government 
departments and agencies on: 

• the personal rights and liberties that the Committee will scrutinise pursuant to 
the scrutiny criteria in s 9(1)(b) of the Legislation Review Act; and 

• how the Committee will approach its scrutiny of the Government’s public 
interest justifications for incursions into personal rights and liberties.81 

 
77  Discussion Paper, p 24 and p 71. 
78  Discussion Paper, p 24. 
79  Discussion Paper, pp 24-25. 
80  Discussion Paper, p 25. 
81  Discussion Paper, p 25. 
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Committee comment 

4.8 The committee notes that an important component of the oversight framework for delegated 
legislation is the application of scrutiny principles that are designed to ensure the protection of 
individual rights and liberties. However, the Legislation Review Committee has reported that 
there is a need for greater transparency in relation to the nature of the rights and liberties against 
which bills and regulations are assessed. Further, compared to New South Wales, there is greater 
clarity surrounding Government obligations with respect to rights compliance in Queensland, 
as a result of the publication of guidelines that explain the operation of the statutory standards 
against which scrutiny will occur. 

Increased oversight of consultation 

4.9 Section 5 of the Subordinate Legislation Act 1989 sets out requirements for consultation in the 
making of principal statutory rules. However, these requirements are not legally enforceable as 
section 9 of the Act provides that failure to comply does not affect the validity of the rule.  

4.10 This lack of legal enforceability is also reflected in provisions of the federal Legislation Act 2003 
(Cth).82 While the Senate’s Scrutiny of Bills Committee has expressed the view that compliance 
with the consultation requirements of the Act should be a condition of the validity of an 
instrument,83 this view has not been acted on. 

4.11 Aside from the issue of enforceability, at the federal level concerns have been raised about the 
extent to which the Government understands the nature of the consultation requirements, and 
the adequacy of the information provided by the Government to the committee responsible for 
the scrutiny of instruments.84 To address these concerns, in 2019, the terms of reference for the 
Senate's scrutiny of delegated legislation committee were amended with regard to the oversight 
of consultation. While under the previous terms of reference the committee was confined to 
considering whether the consultation requirements of the Legislation Act 2003 had been met,85 
the committee now has responsibility for determining whether ‘those likely to be affected by 
instrument were adequately consulted in relation to it’.86 The committee has also issued 
guidelines on the sort of information it requires to undertake this aspect of its scrutiny 
function.87 

 
82  Discussion Paper, p 25. Section 17 of the Legislation Act 2003 (Cth) sets out requirements for rule-

makers to consult before making legislative instruments. However, section 19 provides that the fact 
that consultation does not occur does not affect the validity or enforceability of the instrument. 

83  Discussion Paper, p 25, p 36; Senate Standing Committee for the Scrutiny of Bills, Scrutiny Digest 3 of 
2018, p 72. 

84  Discussion Paper, p 25, p 36; Senate Standing Committee on Regulations and Ordinances, 
Parliamentary Scrutiny of Delegated Legislation, June 2019, pp 43-44. 

85  Senate Standing Committee on Regulations and Ordinances, Parliamentary Scrutiny of Delegated 
Legislation, June 2019, p 47. 

86  Discussion Paper, p 25, p 36; Senate Standing Order 23(3)(d). 
87  Discussion Paper, p 25, p 36; Senate Standing Committee for the Scrutiny of Delegated Legislation, 

Guidelines, 2nd edition, February 2022, p 10; Senate Standing Committee for the Scrutiny of Delegated 
Legislation, Principle (d): Adequacy of consultation, revised February 2022. 
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4.12 In New South Wales the Legislation Review Committee already has express oversight over 
compliance with the consultation requirements in section 5 of the Subordinate Legislation Act 1989. 
Under section 9(b)(viii) of the Legislation Review Act 1987 the committee’s functions include to 
consider whether Parliament’s attention should be drawn to any disallowable regulation on the 
ground that:  

any of the requirements of sections 4, 5 and 6 of the Subordinate Legislation Act 1989 … 
appear not to have been complied with, to the extent that they were applicable in 
relation to the regulation. 

4.13 However, there are concerns about the level of compliance with and transparency surrounding 
the Government’s consultation obligations.88 

The reforms proposed in the Discussion Paper 

4.14 According to the Discussion Paper, there are challenges with making consultation obligations 
‘enforceable’ against the Government:  

Creating a judicially enforceable obligation opens legislative instruments up to an 
avenue of judicial challenge that is not available against primary legislation; and could 
lead to major instability in the statute book.89 

4.15 The Paper therefore argues that instead of pursuing the option of enforceability it would be 
preferable to address concerns about compliance with consultation requirements by 
strengthening existing oversight mechanisms: 

It would be more consistent with the process for the passage of primary legislation for 
the Parliament to retain oversight over the level of consultation undertaken in the 
making of delegated legislative instruments, but to increase the robustness of the 
democratic scrutiny of consultation.90  

4.16 The Discussion Paper goes on to identify specific ways in which the oversight of compliance 
with consultation requirements could be enhanced:  

•  amending the Legislation Review Act 1987 to make it explicit that the Legislation Review 
Committee can scrutinise the adequacy of consultation and can recommend disallowance 
to the Houses on the basis of a failure to meet consultation expectations 

• providing greater guidance to Government as to how it is to meet the consultation 
requirements and report on the adequacy of the consultation undertaken.91  

4.17 These proposals are summarised in the Discussion Paper as follows: 

• Section 9(1)(b) of the Legislation Review Act 1987 (NSW) be amended to make 
explicit the Legislation Review Committee’s role in scrutinising adequacy of 

 
88  Discussion Paper, p 25. 
89  Discussion Paper, p 25. 
90  Discussion Paper, p 25. 
91  Discussion Paper, pp 25-26. 
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consultation, and that it can recommend disallowance to the Houses on the basis 
of failing to meet consultation expectations. 

• Guidance from the Regulation Committee … should be provided to 
Government departments and agencies on the expectations of the Committee in 
relation to the consultation requirements, and reporting to the Committee on the 
adequacy of the consultation.92 

Committee comment 

4.18 The committee notes that the consultation requirements in section 5 of the Subordinate Legislation 
Act 1989 could be strengthened by making them enforceable so that a failure to comply would 
invalidate the statutory rule. However, the Discussion Paper advises that this option would be 
undesirable as it would open the door to judicial challenges that could lead to instability in the 
statute book. 

4.19 The committee supports the proposal for the Regulation Committee to provide guidance as to 
its expectations regarding the consultation requirements and the Government’s obligation to 
report to the committee on the adequacy of the consultation it undertakes. 

 

 Recommendation 11 

That the Regulation Committee provide guidance to Government agencies on the committee’s 
expectations in relation to: 

• the consultation requirements  
• reporting to the committee on the adequacy of consultation. 

Further restricting the ability to remake disallowed instruments 

4.20 Section 8 of the Subordinate Legislation Act 1989 provides that at least four months must elapse 
before a statutory rule that has been disallowed by a House of Parliament can be remade, unless 
the disallowance resolution is rescinded by the House. The terms of section 8(2) and (3) are 
reproduced below: 

(2)   No statutory rule, being the same in substance as the statutory rule so 
disallowed, may be published on the NSW legislation website within 4 months 
after the date of the disallowance, unless the resolution has been rescinded by 
the House of Parliament by which it was passed. 

(3)   If a statutory rule is published in contravention of this section, the statutory 
rule is void. 

4.21 The rationale for restricting the remaking of disallowed instruments includes the need to ensure 
that the Parliament’s will as expressed in the disallowance motion is not subverted, and to 
promote the stability of the statute book: 

 
92  Discussion Paper, p 26. 
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The restriction on the ability for the Executive to remake instruments that have been 
recently disallowed is intended to protect the integrity and robustness of the democratic 
mandate of the Parliament, expressed through a disallowance motion. It is also intended 
to promote the stability – and therefore simplicity and clarity – of the statute book. If 
the Executive were able to remake, immediately, a disallowed instrument, this would 
have the effect of potentially undermining the Parliament’s will, as the new instrument 
would come into effect when made, although it would be subject to further 
disallowance. Depending on when Parliament is sitting, a remade instrument may be in 
effect for a relatively long period of time before Parliament is able to consider it again. 
This is, in effect, subverts the desires of the legislature.93 

4.22 In the committee’s 2020 inquiry into the making of delegated legislation, the New South Wales 
Bar Association described the statutory limitation on the remaking of disallowed rules as ‘a 
recognition of parliamentary sovereignty’ and ‘an essential bar to the Executive subverting 
Parliament's power of disallowance by repeatedly tabling the same statutory rule’.94 However, 
the Association submitted that to strengthen the force of the safeguard, consideration should 
be given to extending the period in which a disallowed rule cannot be remade from four to six 
months.95 

The reforms proposed in the Discussion Paper 

4.23 The Discussion Paper states that of those jurisdictions which limit the power to remake 
instruments that have been disallowed, New South Wales has the shortest timeframe: four 
months, unless the resolution of disallowance has been rescinded. By contrast, the 
Commonwealth, ACT and Northern Territory have six-month limits while Tasmania has a 12-
month limit.96  

4.24 The Discussion Paper goes on to state that time limits on the remaking of disallowed rules 
involve a balance between respecting the will of the legislature and the need for flexibility to 
respond to changing circumstances. The Paper argues that to strike a more appropriate balance 
in New South Wales the period during which such rules may not be remade should be extended: 

There is, of course, a need to balance the integrity of the democratic will of the House 
expressed through a disallowance motion, and the possibility that changed 
circumstances might mean that a rule that has been disallowed at one date, might no 
longer be seen as undesirable. However, given the possibility of subverting the 
legislature … it is appropriate to strike a balance between respecting the disallowance 
motion, and allowing for remaking at an appropriate time. This balance would seem 
most appropriately struck through a longer period preventing remaking, subject to the 
relevant House rescinding its disallowance motion.97 

4.25 The proposed reform is summarised in the Paper as follows: 

 
93  Discussion Paper, p 28. 
94  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 20. 
95  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 20. 
96  Discussion Paper, p 28, p 69, p 73, p 76, p 77. 
97  Discussion Paper, p 28. 
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Section 8(1) of the Subordinate Legislation Act 1989 (NSW) be amended so as to increase 
the time period that a statutory instrument cannot be remade to six months after the 
motion of disallowance.98 

Committee comment 

4.26 The committee notes that the current statutory limitation on the timeframe for remaking 
disallowed rules performs an important role in the system of checks and balances that governs 
the use of delegated legislative power. By preventing the executive from immediately remaking 
a disallowed rule, the statutory limitation protects the integrity of the Parliament’s democratic 
mandate as expressed in the disallowance motion. The committee believes the current four-
month timeframe is adequate. 

Delayed commencement times 

4.27 Under the Interpretation Act 1987 statutory rules commence on the day that they are published 
on the NSW legislation website (section 39(1)). This is consistent with the general position in 
Australian jurisdictions in which delegated instruments commence on the date that they are 
made.99 However, in New Zealand and the United Kingdom it is well accepted that instruments 
should generally commence 28 or 21 days (respectively) after they are made.100  

4.28 Delayed commencement provisions such as these enhance the public accessibility of delegated 
instruments. They also allow parliamentary scrutiny to occur before the instrument has 
commenced, enhancing the robustness of that scrutiny.101 

The reforms proposed in the Discussion Paper 

4.29 The Discussion Paper states that greater oversight of delegated legislation could be achieved by 
introducing what is known as affirmative resolution procedures, which require Houses to 
positively resolve to adopt instruments before the instruments come into effect. However, the 
Paper notes that tying the commencement of instruments to resolutions of the House would 
create an unrealistic workload for the scrutiny committee given the sheer volume of the 
instruments involved.102 Instead, the Paper argues that the introduction of delayed 
commencement times would strike a more appropriate balance between robust oversight and 
operational efficiency in the context of the current disallowance framework. The Paper notes 
that similar reasoning has led the Senate’s Scrutiny of Delegated Legislation Committee to 
recommend delayed commencement times at the federal level.103  

 
98  Discussion Paper, p 28. 
99  Discussion Paper, p 29. Commencement provisions for delegated legislation in other Australian 

jurisdictions are summarised in Appendix 3 to the Discussion Paper. 
100  Discussion Paper, p 29, p 78, 79. 
101  Discussion Paper, p 29. 
102  Discussion Paper, p 29. 
103  Discussion Paper, p 29, pp 40-41. 
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4.30 The Discussion Paper summarises its proposals relating to this issue as follows: 

• Section s 39A of the Interpretation Act 1987 (NSW) should be amended so that 
legislative instruments should commence, unless otherwise permitted in the 
primary legislation, 21 days after they are first published. 

• Guidelines should be issued by the Regulation Committee … as to when it would 
be justifiable for instruments to be permitted to commence before the 21-day 
rule.104 

Committee comment 

4.31 The committee notes that delayed commencement provisions have not been adopted in 
Australian jurisdictions. In addition, delegated legislation is among the most effective tools for 
Government’s to respond to situations where urgent action is needed to meet unexpected crises. 
As such, the committee does not recommend any changes to existing provisions.  

Extending scrutiny and disallowance 

4.32 Under the Legislation Review Act 1987 the Legislation Review Committee is required to scrutinise 
regulations during the period in which they are subject to disallowance,105 although this 
timeframe does not apply if, during the disallowance period, the committee resolves to review 
and report on a regulation.106 The disallowance period in turn is governed by the Interpretation 
Act 1987. This Act provides that either House of Parliament may pass a resolution disallowing 
a statutory rule before notice of the making of the rule is laid before the House, or after such 
notice is laid if notice of the disallowance resolution is given within 15 sitting days.107  

4.33 In effect, therefore, the Legislation Review Committee must conduct its scrutiny of each 
regulation within 15 sitting days of the date on which notice of the regulation is tabled. However, 
the requirement for the committee to meet this deadline in relation to every regulation gives rise 
to potential concerns. First, there is a danger that the scrutiny timeframe creates unsustainable 
workloads and time pressures for the committee. Second, as the practical effect of a regulation 
may not be appreciated until after 15 sitting days have elapsed, the committee’s scrutiny and its 
opinion as to whether a regulation should be disallowed may not be fully informed by an 
understanding of the practical operation of the regulation.108 

The reforms proposed by the Discussion Paper 

4.34 The Discussion Paper explains that time limits on the scrutiny and disallowance of legislative 
instruments are justified as a means of providing greater certainty and consistency in the law. 
While there are no time limits on the repeal of primary legislation, the ability of just one House 
to disallow subordinate legislation can be seen as creating uncertainty in the absence of a clear 

 
104  Discussion Paper, p 29. 
105  Legislation Review Act 1987, section 9(1). 
106  Legislation Review Act 1987, section 9(1A). 
107  Interpretation Act 1987, section 41. 
108  Discussion Paper, p 26. 
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limitation on the period in which disallowance can occur. These concerns are reflected in the 
fact that every jurisdiction examined in the Discussion Paper has adopted time limits for the 
disallowance of delegated instruments, with the exception of New Zealand which operates 
under a unicameral system.109  

4.35 While acknowledging the importance of limitations on the disallowance period, however, the 
Discussion Paper argues that the scrutiny and disallowance regime would be strengthened if 
disallowance were permitted with the approval of both Houses of Parliament at any time: 

There would be justification … in the New South Wales context to allow explicitly for 
disallowance outside the time period where both Houses pass disallowance resolutions. 
This change would also provide an opportunity for the Houses to consider a late report 
from the Legislation Review Committee, should it resolve to provide a report outside 
the disallowance period, and to consider reports of the Regulation Committee, which 
are not limited to within the disallowance period.110 

4.36 This proposed reform is summarised in the Paper as follows: 

Section 41 of the Interpretation Act should be amended so that disallowance may be 
allowed after the time limits set in 41(1) if passed by a resolution of both Houses.111 

Other potential reforms 

4.37 The Discussion Paper goes on to examine two further reforms that could potentially enhance 
procedures for the scrutiny and disallowance of delegated legislation before concluding that 
there are insufficient grounds for adopting the measures in New South Wales. 

4.38 The first potential reform is the creation of a public complaints process. Such a process exists 
in New Zealand where members of the public can bring to the attention of the scrutiny 
committee any issues relating to existing delegated legislation which triggers committee 
consideration and may lead to a full inquiry. However, the Discussion Paper argues that the 
formalisation of a complaints process in New South Wales might be considered undesirable 
particularly where the scrutiny committee is already under workload pressures, and notes that 
members of the public already have the ability to write to the oversight committees.112  

4.39 The second potential reform involves extending the power to disallow statutory rules to include 
a power to amend such rules. The Discussion Paper notes that the Interpretation Act 1987 already 
allows either House to disallow a portion of a statutory rule113 and that this has the practical 
effect of amending the operation of the rule. However, the Paper argues that amending the 
operation of a rule ‘is at a different level from actively rewriting the rule, or parts of it’,114 and 
that the lack of any capacity for one House to amend a rule in this sense reflects the 

 
109  Discussion Paper, pp 26-27. Appendix 3 to the Discussion Paper includes a summary of the 

disallowance provisions in each jurisdiction including applicable time limits. 
110  Discussion Paper, p 27. 
111  Discussion Paper, p 28. 
112  Discussion Paper, p 27 and p 63. 
113  Section 41(6) of the Interpretation Act 1987 provides that ‘This section applies to a portion of a 

statutory rule in the same way as it applies to the whole of a statutory rule’. 
114  Discussion Paper, p 27. 
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constitutional requirement for legislation to be passed by both Houses. The Paper goes on to 
note that the amendment of regulations is permitted in two jurisdictions, but that in one of 
these, Western Australia, amendment requires resolutions by both Houses, while the other 
jurisdiction, New Zealand, operates under a unicameral system. Given the lack of a clear 
consensus across the jurisdictions and the constitutional principles at play, the Paper concludes 
that the current position in New South Wales whereby instruments may be amended by the 
Executive and disallowed (in full or in part) by either House is appropriate.115 

Committee comment 

4.40 The committee notes that time limits for the scrutiny and disallowance of legislative instruments 
are desirable as they encourage greater certainty and consistency in the law. The committee also 
notes that the timeframe within which the Legislation Review Committee is required to 
scrutinise regulations, which equates to 15 sitting days from the date on which notice of the 
regulation is tabled, can pose challenges, including the fact that the practical effect of a regulation 
may not be appreciated until after 15 sitting days have elapsed.  

4.41 However, at this stage the committee believes the case for reform to permit disallowance after 
the statutory period if a disallowance resolution is passed by both Houses of Parliament is not 
as strong as the other reforms recommended in the Discussion Paper. In this regard, the 
committee notes that this procedure is not a feature of the regulatory and scrutiny frameworks 
operating in almost all other comparable jurisdictions.  

4.42 The committee also agrees with the view expressed in the Discussion Paper that there is 
currently insufficient justification for introducing other potential measures for strengthening 
scrutiny and disallowance procedures in New South Wales, such as a formal complaints process 
or the enactment of a provision that would allow either or both Houses to amend statutory 
rules.  

Stricter regulation, transparency and oversight of incorporation of quasi-
legislation 

4.43 Quasi-legislation refers to the incorporation into legislation of non-legislative instruments such 
as guidelines, codes of practice and standards.116 The authority for this practice in New South 
Wales lies in section 42(1) of the Interpretation Act 1987. This subsection provides that if an Act 
authorises provision to be made with respect to any matter by a statutory rule, such rule may 
make provision with respect to that matter by: 

applying, adopting or incorporating, with or without modification, the provisions of any 
Act or statutory rule or of any other publication, whether of the same or of a different kind 
[emphasis added]. 

4.44 The issue of changes to incorporated documents is addressed in section 69 of the Interpretation 
Act 1987. Section 69(1) creates a rebuttable presumption that reference to an incorporated 
document is a reference to a document at the date on which the provision containing the 

 
115  Discussion Paper, pp 26-27. 
116  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 30. 
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reference took effect. However, under section 69(2), an incorporated document has effect ‘as 
in force for the time being’ if that intention appears in the incorporating Act or instrument and, 
in the case of an incorporating instrument, if the primary Act under which the instrument is 
made permits documents to be incorporated as in force for the time being. 

4.45 In its 2020 inquiry the committee’s attention was drawn to provisions which illustrate the broad 
extent of the power to incorporate non-legislative material. For example, the committee was 
told that the effect of section 138(1) of the Marine Safety Act 1998 is to give non-accountable 
bodies legislative power because their instruments if incorporated are given the force of law. 
Further, section 2.9 of the Biodiversity Conservation Act 2016 would allow defences to prosecutions 
for an offence to be amended by ministerial codes of practice without any amendment to the 
regulation itself and without triggering tabling and disallowance requirements under the 
Interpretation Act 1987.117 In the same inquiry concerns were expressed about the impact of quasi-
legislation on parliamentary oversight of delegated legislation and on the public transparency of 
the contents of the law.118 

4.46 The comparative review attached to the Discussion Paper notes that concerns about the use of 
quasi-legislation have also been raised in other jurisdictions. 

4.47 At the federal level, the Senate committee for the scrutiny of delegated legislation has stated that 
‘incorporation of material by reference (particularly where that material is not publicly available) 
has been a longstanding concern for the committee’.119 The committee’s main concerns relate 
to the accessibility of incorporated material, and the committee has published guidelines which 
address this issue.120 

4.48 In Western Australia concerns have been raised about the increased incorporation of Australian 
Standards into delegated legislation and the fact that these standards are not necessarily publicly 
available.121 In Canada the joint scrutiny committee has expressed concerns about the 
increasingly frequent use of incorporation by reference in that jurisdiction and the accessibility 
of material that is incorporated by reference.122 In New Zealand, following two reports from 
the Regulations Review Committee, detailed provisions were included in the Legislation Act 2019 
(NZ) regulating the incorporation of material in secondary legislation.123 

  

 
117  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 31. 
118  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, p 30. 
119  Discussion Paper, p 37; Senate Standing Committee on Regulations and Ordinances, Parliamentary 

Scrutiny of Delegated Legislation, June 2019, p 50. 
120  Discussion Paper, p 37; Senate Standing Committee for the Scrutiny of Delegated Legislation, 

Guidelines, 2nd edition, February 2022, p 10; Principle (f): Access and use, revised February 2022, p 1. 
121  Discussion Paper, p 56; Parliament of Western Australia, Joint Standing Committee on Delegated 

Legislation, Access to Australian Standards adopted in delegated legislation, Report 84, June 2016, p i. 
122  See references cited in Discussion Paper, pp 60-61. 
123  Discussion Paper, p 65. 
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The reforms proposed in the Discussion Paper  

4.49 The Discussion Paper identifies three potential reforms with regard to the regulation of the 
incorporation of material in New South Wales.  

4.50 The first reform is around restricting the incorporation of non-legislative material into delegated 
legislation to circumstances where this is expressly contemplated by the primary Act. In that 
regard the Paper states: 

The first [concern] is whether the general and unlimited power of incorporation in 
s 42(1) should be replaced with the reverse presumption: requiring that only delegations 
that make express provision for incorporation allow incorporation (as seen in s 14(2) of 
the Legislation Act 2003 (Cth)).124 This would limit the use of quasi-legislation, except in 
those situations where the Parliament explicitly anticipates the need to incorporate, for 
instance, documents such as the Australian Standards. This would increase the 
robustness of parliamentary authorisation of the use of such instruments.125 

4.51 The second potential reform is introducing a requirement that all incorporated material be 
tabled in Parliament, or otherwise made publicly available. This also embraces the need to ensure 
that, where material is incorporated as in force for the time being in accordance with section 
69(2) of the Interpretation Act 1987, any subsequent changes to that incorporated material  are 
publicly accessible. In that regard the Paper states:  

If provision is made for incorporation to occur from time to time [in accordance with 
section 69(2) of the Interpretation Act 1987], an obligation to table and publish documents 
whenever a change occurs should also be included. This would address the significant 
concerns around accessibility of incorporated materials. 126   

4.52 The third potential reform identified in the Paper is whether incorporated material should be 
deemed a legislative instrument and therefore subject to the requirements concerning 
consultation, publicity, scrutiny and disallowance that are proposed to apply to legislative 
instruments.127 

4.53 The Discussion Paper summarises its conclusions in relation to these issues as follows: 

• Section 42(1) of the Interpretation Act 1987 (NSW) should be amended so that 
incorporation of other documents is only permitted where the individual primary 
legislation delegating authority permits this. 

• All material that is incorporated in legislative instruments should be deemed to 
be a legislative instrument, and subject to the consultation, publicity, scrutiny and 
disallowance framework. 

 
124  Section 14(2) of the Legislation Act 2003 (Cth) provides that: ‘Unless the contrary intention appears, 

the legislative instrument or notifiable instrument may not make provision in relation to a matter by 
applying, adopting or incorporating any matter contained in an instrument or other writing as in force 
or existing from time to time’ [emphasis added]: Discussion Paper, p 37.  

125  Discussion Paper, p 23. 
126  Discussion Paper, p 23. 
127  Discussion Paper, p 23. 
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• The presumption in s 69(1) of the Interpretation Act 1987 that a reference to an 
incorporated document is a reference to a document at the date on which the 
provision containing the provision took effect is retained. If documents are 
incorporated from time to time, any changes to the document is treated as a 
change to the legislative instrument, and subject to the regulatory and scrutiny 
framework.128 

Committee comment 

4.54 The committee notes that the incorporation of non-legislative instruments by delegated 
instruments results in external material becoming legally binding. From a pragmatic perspective, 
this avoids legislation becoming unduly cumbersome by having to include the content of the 
external material. However, concerns have been raised about the impact of the incorporation 
of non-legislative material on parliamentary oversight of the exercise of delegated legislative 
power, and on public access to the contents of the law.  

4.55 To address these concerns, the committee supports the proposal in the Discussion Paper to 
restrict the terms of section 42(1) of the Interpretation Act 1987 so that incorporation of an 
external document is only permitted where this is authorised by the relevant primary Act. The 
committee notes that this approach has been adopted by the Commonwealth Parliament in 
section 14(2) of the Legislation Act 2003 (Cth). 

4.56 The committee also agrees that documents incorporated by legislative instruments should 
themselves be subject to the consultation, publicity, scrutiny and disallowance framework that 
applies to legislative instruments, given they have the same force as legislative instruments. This 
framework should also extend to any changes that may be made to documents that are 
incorporated as in force from time to time – so that those changes are treated as a change to 
the legislative instrument, which in effect they are. 

4.57 Accordingly, the committee recommends that: 

• incorporation of non-legislative documents into legislative instruments only be permitted 
where the individual primary legislation delegating authority expressly provides for this 

• non-legislative documents that are incorporated into legislative instruments be deemed to 
themselves be legislative instruments, and subject to the consultation, publicity, scrutiny 
and disallowance framework 

• the statutory presumption that a reference to an incorporated document is a reference to 
a document at the date on which the provision containing the reference took effect be 
retained, and that where a non-legislative document is incorporated into a legislative 
instrument as in force from time to time, any change to that document be treated as a 
change to the legislative instrument, and subject to the same regulatory and scrutiny 
framework. 

 

 
128  Discussion Paper, pp 23-24. 
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 Recommendation 12 

That incorporation of non-legislative documents into legislative instruments only be permitted 
where the individual primary legislation delegating authority expressly provides for this. 

 Recommendation 13 

That non-legislative documents that are incorporated into legislative instruments be deemed 
to themselves be legislative instruments, and subject to the consultation, publicity, scrutiny and 
disallowance framework. 

 Recommendation 14 

That: 

• the statutory presumption that a reference to an incorporated document is a reference 
to a document at the date on which the provision containing the reference took effect 
be retained 

• where a non-legislative document is incorporated into a legislative instrument as in force 
from time to time, any change to that document be treated as a change to the legislative 
instrument, and subject to the same regulatory and scrutiny framework. 

Other issues 

4.58 In addition to the proposed reforms discussed above, the Discussion Paper also canvassed the 
issue of scrutiny of delegated instruments associated with national or uniform legislation 
schemes. This issue is explored briefly below, in addition to a separate matter raised by the NSW 
Council for Civil Liberties concerning explanations for broad delegations of legislative power 
in explanatory notes. 

Scrutiny of delegated instruments associated with national uniform schemes 

4.59 National uniform schemes involve the enactment of primary legislation in local jurisdictions in 
accordance with arrangements that have been agreed to through Executive forums such as the 
Council of Australian Governments (COAG) or National Cabinet. These schemes pose 
challenges for parliamentary scrutiny, including the question of how delegated instruments made 
under uniform schemes can be subject to robust parliamentary oversight.129 

4.60 It can be argued that delegated instruments adopted under national schemes may already have 
been through a sufficient process of negotiation and scrutiny, albeit in an Executive forum. 
Further, allowing local parliamentary scrutiny and disallowance might undermine the national, 
cooperative objectives of the schemes. Against this, however, is a concern that, if parliamentary 
scrutiny is exempted in whole or part there is no democratic oversight of these instruments.130 

 
129  Discussion Paper, p 29. 
130  Discussion Paper, p 29. 
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4.61 Some jurisdictions have exempted instruments adopted under national schemes from aspects 
of their local regulatory and scrutiny frameworks. These include exemptions from aspects of 
disallowance provisions,131 sunsetting provisions132 and consultation requirements.133 However, 
there have also been moves to ensure that national schemes and associated delegated 
instruments are subject to proper parliamentary scrutiny: 

• In 1996 a national working group representing all scrutiny of legislation and subordinate 
legislation committees released a position paper which recommended a robust, tailored 
approach to the scrutiny and oversight of primary and secondary instruments adopted 
under national schemes. This approach included uniform scrutiny principles and the 
possible establishment of a National Committee for the Scrutiny of National Schemes of 
Legislation.134 However, the working group’s proposal was never adopted.135 

• In Western Australia a standing committee has been established to review legislation 
under uniform schemes,136 although this is focused on primary, rather than delegated, 
legislation.137 

4.62 The Discussion Paper notes that there is a lack of consensus concerning the appropriate 
mechanisms for ensuring effective oversight of instruments made under national schemes and 
suggests that this committee might wish to examine the issue in a future inquiry: 

While this Discussion Paper is not the place to undertake a full assessment as to the 
most appropriate way to ensure effective parliamentary scrutiny and oversight of 
national/uniform schemes, it is worth noting that there still remains no national 
consensus position as to best practice for instruments under such schemes, and it might 
be an issue that the Regulation Committee might wish to consider in a thematic inquiry 
in the future, possibly in collaboration with other scrutiny committees across the 
country.138 

Explanations for broad delegations of legislative power in explanatory notes  

4.63 One of the themes of the committee’s 2020 inquiry into the making of delegated legislation was 
the potential for executive overreach in the use of broad delegations of legislative power. The 
particular types of delegations which gave rise to the most concern were Henry VIII provisions, 
shell legislation (which delegates power to fill in wide legislative gaps by subordinate legislation) 
and quasi-legislation. 

 
131  Discussion Paper, p 30; Legislation Act 2003 (Cth), section 44(1)(a). 
132  Discussion Paper, p 30; Statutory Instruments Act 1992 (Qld) section 56; Legislative Instruments Act 1978 

(SA), section 16A(d). 
133  Discussion Paper, p 30; Subordinate Legislation Act 1992 (Tas) section 6; Subordinate Legislation Act 1994 

(Vic) section 8 and section 12F; Legislation Act 2001 (ACT) s 36. 
134  Discussion Paper, p 30; Commonwealth, Scrutiny of National Schemes of Legislation; Position Paper, 

Working Party of Representatives of Scrutiny of Legislation Committees, 1996. 
135  Discussion Paper, p 30. 
136  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes 

Review.  
137  Discussion Paper, p 30. 
138  Discussion Paper, p 30. 
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4.64 Stakeholders to the 2020 inquiry submitted that one of the most effective ways of minimising 
the risk of overreach in the use of such broad delegations is to provide for greater transparency. 
The committee was also told that some jurisdictions have introduced requirements for 
mechanisms such as Henry VIII provisions to be highlighted in explanatory notes to bills. 
Informed by this evidence the committee’s report included a recommendation that explanatory 
notes to bills highlight the presence of any Henry VIII provisions, shell legislation or quasi-
legislation in the bill, and include an explanation of why such mechanisms are considered to be 
necessary.139 

4.65 In its response to the 2020 report, the Government supported the use of explanatory notes to 
highlight the presence of Henry VIII provisions, shell legislation or quasi-legislation, and 
supported ‘in principle’ the provision of explanations as to why such mechanisms are necessary. 
However, the Government noted that in New South Wales the drafting of explanatory 
memoranda is undertaken by legislative drafters rather than policy officers, and that explanatory 
memoranda usually offer an explanation of the legal effect of a provision rather than its policy 
rationale. The Government concluded that explanations of the rationale for Henry VIII 
provisions, shell legislation or quasi-legislation ‘may therefore be appropriately addressed in the 
second reading speech for the bill’.140 

4.66 In correspondence to the committee dated July 2022, the NSW Council for Civil Liberties 
argued that the committee’s recommendation on this issue, while desirable, did not go far 
enough, and that any commitment by the Government to address the issue in second reading 
speeches would, in itself, be ‘insufficient’. In support of this position the Council referred to 
evidence it had provided to the Senate scrutiny committee proposing that there should be a 
legislative requirement for explanatory notes to include justifications for any exemptions from 
disallowance. The Council went on to state that ‘[t]he same view applies to … those bills and 
instruments which push against good regulation-making practice because they allow/include 
Henry VIII clauses, represent shell legislation or quasi legislation’.141 

Committee comment 

4.67 The committee notes that providing effective parliamentary oversight of delegated instruments 
adopted under national uniform schemes is an ongoing challenge for all jurisdictions in 
Australia. While oversight mechanisms such as the disallowance procedure have complex 
ramifications in the context of national schemes, excluding delegated instruments that have been 
developed in Executive government forums from parliamentary oversight poses a threat to 
parliamentary democracy. The development of a suitable approach to the oversight of this type 
of delegated legislation is beyond the scope of this inquiry, however the committee intends to 
keep a watching brief on this issue.  

  

 
139  Regulation Committee, Making of delegated legislation in New South Wales, Report 7, October 2020, 

Recommendation 4. 
140  NSW Government, Inquiry into the making of delegated legislation in NSW – Government response, 10 April 

2021, pp 4-5. 
141  Correspondence from Ms Sarah Baker, Secretary, NSW Council for Civil Liberties to Chair, 21 July 

2022, p 4. 
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4.68 On the issue of explanations for broad delegations of legislative power, the committee notes 
the Government’s view that explanations for the inclusion in bills of Henry VIII provisions, 
shell legislation or quasi-legislation may be appropriately addressed in second reading speeches. 
The committee encourages the Government to act on that view and to ensure that second 
reading speeches on bills that include broad delegations contain an explanation of the reasons 
why. 

4.69 Coming back to the design principles underpinning the reforms discussed in this report, it is 
hoped that the committee's recommendations, if adopted, will represent a regulatory and 
scrutiny framework for delegated legislation that is simple, robust and accessible. Particularly 
those recommendations directed at improving definitional clarity and robustness we are hopeful 
will provide a much stronger set of checks and balances that will deliver a higher standard of 
protection against executive overreach in the use of delegated legislative power. 
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Appendix 2 Minutes  

Minutes no. 16 

Thursday 24 February 2022 
Regulation Committee 
Via Webex, 2.02 pm 

1. Members present 
Mr Veitch, Chair 
Ms Boyd, Deputy Chair 
Ms Cusack 
Mr Donnelly 
Mr Farlow 
Mr Martin (substituting for Mr Fang) 
Mr Poulos 

2. Change of membership  
 The committee noted that Mr Fang replaced Mr Franklin as a substantive member of the committee on 25 

January 2022.  

3. Previous minutes 
 Resolved, on the motion of Mr Donnelly: That draft minutes no. 15 be confirmed.  

4. Correspondence 
 The committee noted the following items of correspondence: 

Received 
• 13 September 2021 – Letter from Ms Michelle Falstein, Secretary, NSW Council for Civil Liberties to 

the secretariat, regarding the need for greater scrutiny of the Public Health Orders being used to manage 
the COVID-19 pandemic  

• 1 October 2021 – Letter from Mr David Shoebridge MLC, Chair, Public Accountability Committee to 
the Chair, regarding correspondence from the NSW Council for Civil Liberties dated 13 September 
2021. 

Sent 
• 29 September 2021 – Email from the Chair to Mr David Shoebridge MLC, Chair, Public Accountability 

Committee, forwarding correspondence from the NSW Council for Civil Liberties dated 13 September 
2021. 

5. Inquiry into options for reform of the management of delegated legislation in New South Wales 

5.1 Terms of reference  
 The committee noted the following terms of reference referred by the House on 24 November 2021:  

(1)  That this House note that in its report entitled 'Making of delegated legislation in New South 
Wales', dated October 2020, the Regulation Committee recommended in Recommendation 2 that 
the Attorney General consider referring to the NSW Law Reform Commission the following 
terms of reference:  

  '1.  Pursuant to section 10 of the Law Reform Commission Act 1967, the NSW  
   Law Reform Commission is to review and report on: 

   (a)  the extent and use of delegated legislative powers in New South Wales 

(b) powers and safeguards relating to delegated legislation in other jurisdictions 
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(c)  suggestions for improvements in the use of delegated legislative powers to 
prevent executive overreach. 

   2.  In particular, the Commission is to consider: 

(a)  the merits of extending statutory provisions regarding disallowance and 
committee scrutiny to all instruments of a legislative character including quasi 
legislation 

(b)  the adequacy of current requirements for consultation in the development of 
delegated legislation 

(c)  the need to ensure that all forms of delegated legislation can be easily accessed 
by the public as soon as they commence 

(d)  the need for additional safeguards in relation to the use of Henry VIII 
provisions, shell legislation and quasi legislation 

(e)  the merits of consolidating into a single statute the Subordinate Legislation Act 
1989, the Legislation Review Act 1987 and the relevant provisions of the 
Interpretation Act 1987 

(f)  the merits of adopting a comprehensive statutory framework for primary and 
secondary legislation similar to the Legislative Standards Act 1992 (Qld) 

(g)  the merits of extending the time limits for the disallowance of delegated 
legislation  

(h)  the merits of extending the 4-month time limit on remaking a disallowed 
statutory rule 

(i)  any other matters the Commission considers relevant.' 

(2)  That this House notes the government's response to the Regulation Committee's report, dated 
19 April 2021, in which Recommendation 2 was not supported. 

(3) That, in the absence of a referral by the Attorney General to the NSW Law Reform 
Commission, this House: 

(a)  refer the Regulation Committee's report and evidence back to the committee for 
further inquiry and report into options for reform of the management of delegated 
legislation in New South Wales, and 

(b)  authorise the committee to engage an external legal adviser to assist the committee in 
its inquiry into options for reform of the management of delegated legislation in New 
South Wales. 

(4)  That the committee commence its inquiry in February 2022 and report by the first sitting day in 
August 2022. 

5.2 Inquiry process 
 Resolved, on the motion of Mr Donnelly: That the committee adopt the following process for the conduct 

of the inquiry:  
1. Engage an external legal adviser to prepare a Discussion Paper covering the following questions: 

(a) How do NSW's framework and safeguards relating to delegated legislation compare with those of 
other Australian and relevant international jurisdictions? 

(b) What are the options for reform of the management of delegated legislation in NSW, including 
identifying a 'best practice' model (noting the considerations identified in the committee's earlier 
Recommendation 2)? 

(c) What are the mechanisms by which these reforms could be implemented, including the priority 
and timing of relevant reforms? 
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Legal adviser to be provided with the committee's 2020 report and evidence, as well as the 
government response, as part of their brief.  

2. External legal adviser to conduct a private roundtable with the committee to present and answer 
questions regarding the Discussion Paper  

3. Committee to publish the Discussion Paper and seek NSW Government feedback thereon. Committee 
could also at this stage consider whether to seek submissions and/or conduct public hearings.  

4. Committee to prepare its report, identifying both immediate priorities for reform as well as potential 
longer-term reforms.  

5.3 Engagement of external legal adviser 
 Resolved, on the motion of Ms Cusack: That the committee seek to engage Professor Gabrielle Appleby, 

Professor of Law, University of New South Wales to assist in its inquiry, subject to: 
• first obtaining Professor Appleby's hourly rate and an estimate of the time involved in preparing the 

Discussion Paper and attending the private roundtable with the committee 
• the committee's agreement to the estimated costs. 

6. Adjournment 
 The committee adjourned at 2.07 pm, sine die.  
 
Sharon Ohnesorge  
Committee Clerk 
 
 
Minutes no. 17 
Thursday 2 June 2022 
Regulation Committee 
1043, Parliament House, Sydney at 2.02 pm 

1. Members present 
Mr Veitch, Chair 
Ms Boyd, Deputy Chair 
Mr Borsak 
Mr Donnelly (via Webex) 
Mr Fang 
Mr Martin (via Webex) 
Mr Poulos (via Webex) 

2. Change of membership 
 The committee noted that Mr Martin replaced the Mr Amato as a substantive member of the committee 

from 29 March 2022, and that Mr Amato replaced Mr Farlow as a substantive member of the committee 
from 1 March 2022. 

3. Previous minutes 
 Resolved, on the motion of Mr Donnelly: That draft minutes no. 16 be confirmed. 

4. Inquiry into options for reform of the management of delegated legislation in New South Wales 

4.1 Private roundtable with Professor Gabrielle Appleby   
 The Chair tabled the Discussion Paper prepared by Professor Gabrielle Appleby. 
 Resolved, on the motion of Mr Fang: That the private roundtable with Professor Appleby be recorded for 

internal secretariat purposes only.  
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 The committee conducted a private roundtable with Professor Appleby, who presented and answered 
questions regarding her Discussion Paper.  

4.2 After the roundtable – next steps 
Resolved, on the motion of Ms Boyd: That the committee:  
• authorise the publication of the Discussion Paper by Professor Appleby  
• write to the Premier and Attorney General, providing a copy of the Discussion Paper and seeking a 

submission to the inquiry by 29 July 2022. 

4.3 Extension of reporting date 
 Resolved, on the motion of Mr Fang: That the Chair give notice and move in the House that the reporting 

date be extended to the last sitting day in September 2022. 

5. Adjournment 
 The committee adjourned at 3.41 pm, sine die.  
 
Sharon Ohnesorge  
Committee Clerk 
 

Draft minutes no. 18 
Thursday 15 September 2022 
Regulation Committee  
Room 1254, Parliament House, Sydney at 1.30 pm 

1. Members present 
Mr Veitch, Chair 
Ms Boyd, Deputy Chair (via Webex) 
Mr Donnelly 
Mr Fang 
Mrs MacDonald 
Mr Martin (via Webex) 
Mr Poulos (via Webex) 

2. Apologies 
 Mr Borsak 

3. Previous minutes 
 Resolved, on the motion of Mr Donnelly: That draft minutes no.17 be confirmed. 

4. Correspondence 
 The committee noted the following items of correspondence: 

Received 
• 22 July 2022 – Correspondence from Ms Sarah Bakker, Secretary, NSW Council for Civil Liberties 

responding to the terms of reference for the inquiry  
• 2 August 2022 – Email from Mr Patrick Wynne, Office of the Hon Mark Speakman SC MP, Attorney 

General, advising that the NSW Government will not be making a submission to the inquiry. 
Sent 
• 6 June 2022 – Letter from the Hon Mick Veitch MLC, Chair of the Regulation Committee to the NSW 

Premier and Attorney General providing a copy of the Discussion Paper prepared by Professor Gabrielle 
Appleby, Professor of Law, University of New South Wales and seeking a submission to the inquiry on 
behalf of the NSW Government.  



 
REGULATION COMMITTEE 

 
 

 Report 9 - September 2022 117 
 

Resolved, on the motion of Mr Fang: That the committee publish correspondence from the NSW Council 
for Civil Liberties, dated 22 July 2022, responding to the terms of reference for the inquiry.  

5. Inquiry into options for reform of the management of delegated legislation in New South Wales 

5.1 Consideration of Chair's draft report 
 The Chair submitted his draft report entitled 'Options for reform of the management of delegated legislation 

in New South Wales', which, having been previously circulated, was taken as being read. 

 Chapter 3 

 Resolved, on the motion of Mr Martin: That Recommendation 4 be amended by omitting 'should never' 
and inserting instead 'should not, except in exceptional circumstances,'.  

 Mr Martin moved: That paragraphs 3.26-3.27 and Recommendation 5 be omitted:  

  'The committee notes that with the transition to a new framework centred on the concept of a 'legislative 
instrument', it will be necessary to establish a procedure to deal with cases where it is uncertain whether 
an instrument is of legislative character or not. As noted in the Discussion Paper, it is imperative that the 
final arbiter of this question is the Parliament, not the Executive. The committee agrees that it would be 
appropriate for this adjudicatory role to be performed by the Regulation Committee, at least in the first 
instance. The committee notes that if the House were to disagree with the committee’s conclusion in 
relation to a particular instrument, it would be able to direct the committee to reconsider its conclusion or 
to override the committee’s conclusion by expressing its own view. 

  The committee also agrees that the Regulation Committee should have a role in providing guidance to 
agencies on how to assess whether instruments are of legislative character and on the limited circumstances 
in which it may be appropriate for legislative instruments to be exempted from the statutory requirements. 
These functions are consistent with other recommended changes to the committee’s role discussed below. 

  Recommendation 5 

  That the Regulation Committee provide guidance to Government agencies on: 
• how to assess when instruments are of a legislative character 
• how to seek the advice of the committee if there is uncertainty 
• how to obtain a final decision as to the scope of the definition from the committee 
• the limited circumstances in which it might be appropriate for instruments to be exempted from the 

regulatory and oversight framework.' 

Question put.  

The committee divided.  

Ayes: Mr Fang, Mrs MacDonald, Mr Martin, Mr Poulos.  

Noes: Ms Boyd, Mr Donnelly, Mr Veitch.  

Question resolved in the affirmative.  

 Resolved, on the motion of Mr Martin: That:  

a) paragraph 3.64 be amended by omitting 'The committee endorses the advice provided by the 
Discussion Paper that such guidance should be driven by the Parliament and its committees rather 
than being left to the executive government' and inserting instead 'Furthermore, the committee notes 
with concern that the Parliamentary Counsel's Office no longer appears to be publishing or updating 
the Manual for the Preparation of Legislation. On that basis, the committee recommends that the 
Parliamentary Counsel's Office recommence publishing a guide to the preparation of primary and 
delegated legislation'. 

b) Recommendation 11 be omitted: 'That the Regulation Committee publish and regularly update a 
series of Guidance Notes to Government agencies concerning key issues relating to the regulation 
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and oversight of delegated legislation, including as recommended in this report', and the following 
new Recommendation be inserted instead:  

 'That the Parliamentary Counsel's Office publish a guide to the preparation of primary and 
delegated legislation.' 

 Chapter 4 

 Mr Martin moved: That paragraph 4.9 and Recommendation 12 be omitted:  

  'In light of these considerations, the committee supports the proposal for the Regulation Committee to 
provide guidance to Government agencies concerning the nature of the rights and liberties it will scrutinise 
pursuant to the statutory scrutiny criteria, and the approach the committee will take to the evaluation of 
public interest justifications for incursions into such rights. 

  Recommendation 12  

  That the Regulation Committee provide guidance to Government agencies on: 
• the personal rights and liberties that the committee will scrutinise pursuant to the statutory scrutiny 

criteria  
• how the committee will approach its scrutiny of the Government’s public interest justifications for 

incursions into personal rights and liberties. 

Question put.  

The committee divided.  

Ayes: Mr Fang, Mrs MacDonald, Mr Martin, Mr Poulos.  

Noes: Ms Boyd, Mr Donnelly, Mr Veitch.  

Question resolved in the affirmative. 

 Mr Martin moved: That:  

a) paragraph 4.20 be omitted:  

'Rather than going down this path, the committee agrees that the most effective way to improve 
consultation in the making of legislative instruments would be expand the scrutiny principle that 
is currently applied by the oversight committee beyond a mere assessment of whether the statutory 
requirements have been met, to include an assessment of the adequacy of the consultation 
undertaken. This would be consistent with the approach that has been taken in the Senate in 
relation to the oversight of compliance with the consultation obligations in the Legislation Act 2003 
(Cth). The committee also agrees that this expansion in the scrutiny criteria should be 
accompanied by an amendment that makes it clear that the committee can recommend 
disallowance on the basis of a failure to meet consultation expectations.'  

b) paragraph 4.21 be amended by omitting 'In addition to statutory amendments' before 'the committee 
supports the proposal'. 

c) Recommendation 13 be omitted:  

'That: 

• the statutory scrutiny principle concerning consultation be expanded to include an 
assessment of the adequacy of the consultation undertaken  

• the power to recommend disallowance to the Houses on the basis of failing to meet 
consultation expectations be made explicit.' 

Question put.  

The committee divided.  

Ayes: Mr Fang, Mrs MacDonald, Mr Martin, Mr Poulos.  
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Noes: Ms Boyd, Mr Donnelly, Mr Veitch.  

Question resolved in the affirmative. 

 Mr Martin moved: That:  

a) paragraph 4.28 be amended by inserting at the end: 'The committee believes the current four month 
timeframe is adequate.' 

b) paragraphs 4.29-4.30 and Recommendation 15 be omitted:  

'However, as highlighted in the Discussion Paper, the restriction on the remaking of disallowed 
rules that applies in New South Wales is not as stringent as it might be. Of all the jurisdictions 
that have limited the power to remake disallowed instruments, New South Wales has the shortest 
timeframe: four months unless the disallowance resolution is rescinded. By contrast, three 
jurisdictions have a six-month timeframe for the remaking of disallowed rules, including the 
Commonwealth, while one jurisdiction, Tasmania, has a twelve-month limit. 

 Informed by this comparative review and by the important principles which such statutory 
limitations are designed to protect, the committee supports the proposal to extend the period 
within which a disallowed rule may not be remade from four to six months.  

Recommendation 15 

That the time period in which a disallowed statutory instrument cannot be remade be increased 
to six months after the motion of disallowance.' 

Question put.  

The committee divided.  

Ayes: Mr Fang, Mrs MacDonald, Mr Martin, Mr Poulos.  

Noes: Ms Boyd, Mr Donnelly, Mr Veitch.  

Question resolved in the affirmative. 

 Mr Martin moved: That:  

a) paragraph 4.35 be omitted: 'While delayed commencement provisions have not been adopted in 
Australian jurisdictions, they are a well-accepted part of the regulatory and scrutiny frameworks in 
New Zealand and the United Kingdom and have been recommended by the Senate’s committee for 
the scrutiny of delegated legislation. They represent best practice in the management of delegated 
legislation', and the following new paragraph be inserted instead:  

 'The committee notes that delayed commencement provisions have not been adopted in 
Australian jurisdictions. In addition, delegated legislation is among the most effective tools for 
Government’s to respond to situations where urgent action is needed to meet unexpected crises. 
As such, the committee does not recommend any changes to existing provisions.' 

b) paragraphs 4.36-4.37 and Recommendations 16 and 17 be omitted:  

'A delayed commencement mechanism enhances the accessibility and transparency of delegated 
legislation and promotes the rule of law by allowing time for the persons who will be affected by 
the legislation to become aware of its contents. Delayed commencement also strengthens 
parliamentary oversight by allowing for scrutiny to occur in the period between the instrument 
being published and its coming into effect. 

Accordingly, the committee recommends that legislative instruments should as a general rule 
commence 21 days after they are first published, unless otherwise permitted in the primary 
legislation. We also recommend that the Regulation Committee issue guidance to Government 
agencies as to when it would be justifiable to depart from this rule. 

Recommendation 16  
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That legislative instruments should commence 21 days after they are first published, unless 
otherwise permitted in the primary legislation. 

Recommendation 17 

That the Regulation Committee provide guidance to Government agencies on when it would be 
justifiable for instruments to be permitted to commence before the 21-day rule.' 

Question put.  

The committee divided.  

Ayes: Mr Fang, Mrs MacDonald, Mr Martin, Mr Poulos.  

Noes: Ms Boyd, Mr Donnelly, Mr Veitch.  

Question resolved in the affirmative. 

 Resolved, on the motion of Mr Fang: That:  

a) The draft report as amended be the report of the committee and that the committee present the 
report to the House; 

b) The Discussion Paper and correspondence relating to the inquiry be tabled in the House with the 
report; 

c) The committee secretariat correct any typographical, grammatical and formatting errors prior to 
tabling; 

d) The committee secretariat be authorised to update any committee comments where necessary to 
reflect changes to recommendations or new recommendations resolved by the committee; 

e) Dissenting statements be provided to the secretariat within 24 hours after receipt of the draft 
minutes of the meeting;  

f) The report to be tabled in the House on Wednesday 21 September 2022. 

6. Adjournment 
 The committee adjourned at 1.56 pm, sine die.  
 
Sharon Ohnesorge  
Committee Clerk 
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